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Foreword 


Tlie wide use of the first edition of this book has made the 
publication of a second edition seem worthwhile. The text has 
been thoroughly reconsidered, and extensive revision of some 
chapters has been made in the light of recent developments in the 
law of procedure. Mr. Morgan is primarily responsible for the 
first seven chapters, and Mr. Dwyer for the eighth and ninth. 
Chapter eight has been expanded and brought up to date. A por- 
tion of this material was published in 6 Federal Bar Journal 17-9 
under the title “Brief Guide to Federal Legal Bibliography” 
by Francis X. Dwyer and others. Chapter nine is the result 
of years of experience in assisting students and lawyers in mak- 
ing systematic search of pertinent available sources of the law 
and recording the results in orderly, usable form. 

Edmund M. Mobqan 
PRANOIB X. Dwtbe 


June, 1948 
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THE STUDY OF LAW 


CHAPTER I 
THE COURTS 

WEat Is Law? To attempt in an elementary treatise, to an- 
swer a question upon which jurists and leg-al scholars cannot 
agree would be not only presumptuous but futile. Definitions 
too numerous to recite, much less to discuss, have been framed 
by writers of greater or less learning, and some of them hat^e 
been enunciated with all the modesty of omniscience. It has 
been confidently asserted that the law is made up of the edicts 
of the legislative agencies of society plus a body of pre-existing 
principles which its judicial agencies have but to discover and 
apply .vfhe law has been said to consist of the commands of the 
sovereign. "With greater approach to reality it has been de- 
clared to be merely “a statement of the circumstances in which 
the p^iblie force will be brought to bear upon men through the 
courts." ^ Pollock and Maitland have said that the law "may be 
taken for every purpose, save that of strictly philosophical in- 
quiry, to be the sum of the rules administered by courts of 
justice. ’ ’ ®Vdohn C. Gray expressed practically the same thought 
by saying that the law of a state "is composed of the rules^ 
which the courts . . . lay down for the determination oi| 

legal rights and duties.”® No definition, accurate and univer- 
sally applicable, has yet been made, and the beginning law 

1 Mr. Justice Holmes in American Banana Co. v. United Fruit Co., 
213 U. S. 347, 356. 

® 1 Pollock and Maitland, History of English Law, XXV. 

® Gray, Nature and Sources of Law (2 ed.), 84. Compare Pound, 
"What Is the Common Law," 4 U. of (Jhi. L. Rev. 176, 179, 186 
(1937) : 

‘ ‘ Much of recent thinking about law ignores what Maitland calls the 
toughness" of a taught tradition. A system of law is essentially a taught 
tradition of ideals, method, dcfetrines, and principles, continuous as long 
as the course of teaching remains unbroken. The common law is a ^ 
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student would profit little by trying to discover or frame one, 
"What be needs is a working hypotbesis, and for this purpose 
he will do well to try the definition of Pollock and Maitland 
or of Gray. The acceptance of this hypothesis necessitates an 
inquiry into the composition and functions of courts, and this 
in turn requires a brief consideration of the origin and devel- 
opment of the English judicial system as well as a description 
of the existing system in the United States.'* 

English Courts® 

Ourja Regis. Just prior to the Norman Conquest England 
was covered with a network of local assemblies or courts in 

system of this sort, a tradition of taught law, continuous in England 
from the establishment of an organized teaching in the Inns of Court 
to the decay of that teaching in the Sixteenth and Seventeenth Cen- 
turies, and then, as remade in the age of Coke, continuous in the several 
lands of the English-spealriug world from the Seventeenth Century.” 

. . There are those today who would think of everything 
which is done officially as law. Such is not the common-law teaching. 
Not administration as law but the requiring of adininistralion to con- 
form to rule and form and reason is the common-law ideal. Wo do not 
think of administration as parallel 'with law, but as a process under law. 
Prom the time when an English court of the Fourteenth Century re- 
fused to allow a collector of the fifteenths for the King to distrain the 
cattle of a subject without a warrant under seal, Englishmen and their 
descendants and those who have east their lots with them have insisted 
that administration was under and part of the legal order and so under 
the body of authoritative precepts or standards governing all human 
action. They have insisted that the political order is not outside of the 
legal order and above it, but rather that it is the political side of the 
legal order, or the legal order seen from the political side. The antith- 
esis of their doctrine is the proposition recently maintained by jurists 
of Soviet Russia, that in the socialist state there can be no law but only 
administrative ordinances and orders.” 

*In recent years administrative tribunals are performing many 
functions which were formerly the exclusive business of courts. Their 
decisions are in many respects as authoritative within their sphere as 
decisions of courts in ordinary litigation. Consequently the rules ap- 
plied by them might reasonably be included in a definition of law to be 
used as an hypothesis by a law student. 

® In preparation of tliis section the following have been freely con- 
sulted: 1 Holdsworth, History of English Law (3 ed.); Pollock and 
Maitland, History of English Law (2 ed.-) ; Adams, Origin of the Eng- 
lish Constitution. 
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whicli the administrative and judicial business of the local units 
largely done. In these jiastice was administered for the 
* ordinary citizen. Men of high degree had resort to the King 
and Witan. In the King and "Witan lay also a large residuary 
power over matters normally within the jurisdiction of the local 
courts. This system the Norman Kings nominally accepted. 
The Curia Eegis seemed a mere continuation of the Witan, its 
composition necessarily modified by Norman feudalism. Like 
the Witan, it was a legislative, administrative and judicial tri- 
bunal. Like the Witan it might have functioned as the central 
organ of a decentralized government. By strong and skilful 
exercise of the kingly prerogative, which William I and his 
successors claimed through Edward, the Confessor, it was trans- 
formed into an enormously powerful machine of centralized* 
authority. On its judicial side it was the feudal court for 
tenants-in-ehief of the Crown. But it was more; it was the 
central judicial tribunal of the realm. The reserve power 
which the Anglo-Saxon King and Witan had possessed over 
local courts vested in the Norman King and his Curia Regis. 
Not for long did it lie unused. Of course, the local courts re- 
mained the usual tribunal for ordinary oases, but royal dele- 
gates might be sent to preside over them when occasion re- 
quired ; by royal writ causes might be evoked from them. And 
royal interference was frequent enough to dispel any notion 
that it was to be regarded as a merely theoretical possibility. 
Indeed judicial history under the Norman and Angevin Kings 
is a story of constantly increasing power and jurisdiction of 
the royal courts and a corresponding decay of the local tri- 
bunals. 

The Curia Regis was composed of the king’s tenants-in-chief, 
his important officials and others whose presence and assistance 
he defsired. So large a body could not be kept in constant ses- 
sion and was too unwieldy to attend to the ordinary affairs of 
the kingdom. Much of the work had to be delegated. Conse- 
quently a smaller council composed mai»ly of the king’s high 
officials gradually took over the every-day business of govern- 
' ment. As ihe powers of kingly control were more extensively 
exercised and the duties of- royal officials correspondingly in- 
creased, there was an inevitable tendency to division of labor 
and specialization of function. This was as true of judicial as 
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of other work. Thus by delegation of duties and by differentia- 
tion of function there was evolved from the Cuiua Regia -a 
system of tribunals especially charged with the adniiniat:|jation 
of royal justice. 

Itinerant Justices — Justices in Eyre.® By sending delegates 
of the Curia Regis through the kingdom the central government 
was able to exercise control over local affairs. Through these 
delegates royal business of aU sorts was done, — by them infor- 
mation for Domesday Book was collected, royal finance was 
administered and royal justice dispensed. In the early Norman 
period their visitations were uncommon, and their commissions 
usually of limited scope. Under Henry II they became more 
frequent, and later attained a certain regularity of schedule. 
During the thirteenth and first half of the fourteenth century, 
delegates or justices on general eyre made periodical visits 
under commissions granting them the widest powers. They 
stood in the place of the king himself. They constituted a most 
effective engine of government with possibilities for oppression 
or for beneficence. If Mr. Bolland is to be trusted, their chief 
object was to fill the royal coffers. To them all local officials, 
assemblies and tribunals must give letter-perfect accounts ol: 
their stewardship. There was a most meticifious soarcl\ing of 
records, a most minute examination into happenings which 
affected the king. Every imperfection had to ho paid for in 
money. And there were trials of cases, civil and criminal. All 
other courts were suspended in the county where these justices 
were sitting. For the time and place all ■ justice was royal 
justice. And since they stood in the place of the king “to do 
right to poor and to rich,-” they were not hound to follow the 
usual procedure of royal or local courts, and might entertain 
the most informally framed petitions and requests for redress 
of grievances. , Indeed their jurisdiction was unlimited. But 
their judicial duties seem to have been of comparatively minor 
importance. They were hated and feared by the people, and 
they ceased to function before the latter half of the fourteenth 
century. 

® See Bolland, The General Eyre; 1 Eyre of Kent, Selden Society, 
Introduction; Select Bills in Eyre, Selden Society, Introduction, r 
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During this same period other delegates of the Curia Regis, 
o^her itinerant justices, were despatched through the land with 
more limited commissions. Some were charged with duties 
chiefly judicial, — to try prisoners in specified gaols, or to in- 
quire as to crimes committed in certain counties and to hear 
and determine the accusations, or to try the new possessory 
actions. The justices of assize — as those assigned to try the 
possessory actions were called — ^were sometimes judges of one 
of the central courts, sometimes king’s sorjeants. By a series 
of enactments beginning in 1272, their powers were broadened 
until they attained a position of prime importance in the judi- 
cial system. Royal judges were also regularly sent to the 
counties to hear cases begun in the central courts. In this man- 
ner the royal courts and their more enlightened procedure werq 
made accessible to the people, and the intolerable hardship 
which would otherwise have been caused by centralizing the 
administration of justice was avoided. 

V' Court of Common Pleas. Although the justices on general 
eyre, in their role as royal extortioners, were an abomination 
to the people, the itinerant justices with merely judicial func- 
tiohs so demonstrated the value and need of their services as to 
cause a demand for the creation of what Professor George Bur- 
ton Adams has called “a permanent itinerant justice court. 

This was established in 1178. It was to sit permanently at 
Westminster and to be constantly available for hearing “clam- 
ores” of the realm, the actions between subject and subject. 
Questions of great difficulty it was to refer to the king for de- 
cision by him and the wiser men of the kingdom, the Curia Regis. 
Thus it was not a committee of the Curia Regis but a creature 
of it. Such was the origin of the Common Bench or Court of 
Common Pleas. It had exclusive jurisdiction of real actions 
and a theoretical monopoly of the older personal actions, debt, 
detinue, covenant and account. It had power to supervise the 
doings and correct the errors of the local courts. It acquired 
authority to try the newer personal actions, trespass and its off- 
shoots. In the seventeenth century it was empowered to issue 
writs of habeas corpus and prohibition. Prom the beginning of 

T See Adams, Origin of Engfish Courts of Common Law, 30 Yale L. 

J. ZDS. 
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tke fourteciitli century it was crowded with business, and until 
the sixteenth century maintained a position of predominance as 
a court of first instance. Thereafter it had sharp coinpetiticui 
from the courts of King’s Bench and Exchequer. 

- Court of King’s Bench. During the first luilf of the thir- 
teenth century, unless Bracton is mistaken, the only royal courts 
were the Common Bench, the Itinerant Justices and the Curia 
Kegis or Xing in Council. The Council had always exercised 
original jurisdiction over great men and great causes and the 
power- to supervise other courts and correct their errors. Its 
composition for the performance of this function varied. At 
times it consisted of the king and a large assembly of the mighty ; 
more often of the king and a small number of justices. Increase 
of judicial business made the larger assembly a practical im- 
possibility except on rare occasions, so that gradually the smaller 
tribunal began to take on the appearance of a court separate and 
apart from the other. During the reign of Henry III the divi- 
sion was becoming noticeable, for in 1268 a chief justice was 
appointed for causes to be held coram rege; in the reign of Ed- 
ward I, tlie separation was growing more marked; and during 
the fourteenth century it became complete. In the earlier career 
of the court the presence of the king at its sessions was a reality, 
but obviously its work could not stop when for long periods the 
king was unavailable, as during the minority of Henry HI. 
Consequently though its hearings were always said to be in the 
presence of the king, that presence had become more or less of 
a fiction by the fifteenth century, if not before. 

Its jurisdiction extended to civil and criminal causes. Few 
criminal actions were begun before it, but many originating in 
inferior courts were transferred to it because local conditions 
made a fair trial impossible or because perplexing problems of 
law were involved. It also had power to review the judgments 
of inferior courts in criminal cases, though no adequate appel- 
late jurisdiction in criminal causes existed in England until 
1907. « 

Its civil jurisdiction as a court of first instance did not in- 
clude real actions or those personal actions where there was no 
allegation of force, or of injury to the person. Wrongs done vi 
et armis were within its province. Trespass and the actions 
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which grew out of it, it could properly entertain. But it was not 
content with these, and by a clever fiction it extended its powers 
afld increased its revenue. The prison of the court was in charge 
of the»Marshal of the Marshalsea of the King, Any prisoner in 
the keeping of the Marshal was under the jurisdiction of the 
court. Consequently, if a defendant in an action of trespass 
were taken into the custody of the Marshal, any form of personal 
action might be brought against him in the King’s Bench. If 
plaintiff desired to sue defendant in debt in the King’s Bench, 
he might first bring action of trespass and have defendant ar- 
rested and confined by the Marshal ; then he could begin his ac- 
tion of debt and let the charge of trespass drop. Of course the 
complaint of trespass was false; its sole purpose was to bring 
defendant and the true cause of action within the jurisdiction 
of the court. Since the court was anxious to have this object? 
_ accomplished, it furnished plaintiff all the requisite procedural 
aid. Plaintiff began by filing as a complaint in trespass a so- 
called bill of Middlesex. Upon the filing of the bill the sheriff 
of Middlesex was ordered to bring defendant before the court 
to answer the complaint in trespass. If defendant could not be 
found in Middlesex, plaintiff was given a writ of latitat to the 
sheriff of a neighboring county, which advised him that defend- 
ant was hiding and flitting about in his county and ordered the 
sheriff to apprehend him. If defendant was caught and deliv- 
ered to the Marshal, then plaintiff might come on with his true 
complaint. If defendant gave bail and was released, he was 
still constructively in the custody of the Marshal, and the true 
action could go on. As the result of rulings that recitals in the 
court records of appearance and bail by defendant were con- 
clusive evidence of his being in the custody of the Marshal, parts 
of the proceeding became fictitious. In some cases the plaintiff 
was permitted to enter appearance for defendant and give sure^ 
ties for his further appearance at the trial. It is hardly neces- 
sary to say that these sureties were the same distinguished gen- 
tlemen who acted as plaintiff’s pledges to prosecute the charge 
of trespass, those ubiquitous legal handymen, John Doe and 
Richard Roe. In this fashion did the King’s Bench divert to it- 
self much- of the business properly within the exclusive juris- 
diction of the Common Pleas, to its own profit and to the great 
detriment of the older tribunal. In vain did the Common Pleas 
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judges and their supporters in Parliament protest. The only 
statute which they were able to secure was easily circumvented 
by the lawyers and judges of the King’s Bench. And it was 
not until the Common Pleas, under Chief Justice North af t6r the 
Eestoration, modified its procedure by a fiction similar to the 
bill of Middlesex that it retrieved a fair share of the litigation 
of the kingdom. The bill of Middlesex and the fi.etitious processes 
of the Common Pleas and Exchequer were abolished by the 
Uniformity of Process Act in 1832, but the jurisdiction of each, 
as it then existed, was not thereby changed. 

As an appellate court in civil eases the King’s Bench had al- 
most exclusive jurisdiction in error during the thirteenth and 
part of the fourteenth century. Although a higher court later 
emerged, the King ’s Bench retained its power to correct the er- 
rors of all other courts except the Exchequer. In the exercise 
of its supervisory power over judicial and other officials it had 
authority to issue writs of Habeas Corpus, Certiorari, Prohibi- 
tion and Mandamus. 

' Court of Exchequer. As early as the middle of the reign of 
Henry I the Curia Regis found it necessary to establish a com- 
mittee on revenue, a sort of department of finance. Of tins all 
its important officials were- made members. The department was 
composed of two sections. The lower division, or Exchequer of 
receipt, took in and tested the money ; the upper division audited 
and settled accounts and determined legal controversies con- 
cerning them. Prom this upper division was gradually evolved 
the Court of Exchequer. It is impossible to say just when it 
became a separate tribunal ; for a long time its connection with, 
the Curia was very close. Even in the early fourteenth century 
it is extremely difficult to distinguish its sessions from sessions 
of the Council. 

As a subdivision of the Council its jurisdiction was inherently 
as broad as that of the Council. Doubtless it was created 
primarily to handle revenues. And in the latter part of the thir- 
teenth century there Was an earnest effort by ordinance and 
statute to limit its activities to that field. However, it never com- 
pletely recognized this limitation, although from the early 1300s 
to the middle of the sixteenth century its business consisted al- 
most exclusively of revenue cases. But thereafter it claimed and 
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exercised jurisdiction in actions at common law and suits in 
equity. Oil course, it did not purport to disregard statute and 
, ordinance. On the contrary, it gave them the most punctilious 
lip-se?vice. Yet it avoided their effect by a simple artifice. 
There was no question that it had jurisdiction over the collec- 
tion of revenue. If A were debtor to the crown, and B were 
debtor to A, the crown might collect from B or from B’s debtor 
C, and so on to the end of the alphabet. Now if A could not 
collect from B, he was by so much the less able to account to 
the king ; and to that extent A’s claim against B directly con- 
cerned the royal revenue. It therefore fell squarely within the 
jurisdiction of the Court of Exchequer, Consequently A might 
get a quo minus writ, which would in the name of the king com- 
mand the sheriff to bring B before the barons of the Exchequer 
to answer A ’s complaint that B owed him such a sum, whereby 
A “is the less (quo minus) able to satisfy us the debts which 
he owes us at our said exchequer,''as he saith he can reasonably 
show that the same he ought to render.” And likewise with 
other personal claims. The actual indebtedness of A to the 
crown was not material; only the allegation was required. By 
the same device the Exchequer entertained suits in equity. In 
1832 the fictitious process was abolished, and in 1842 the Ex- 
chequer Court was deprived of equitable jurisdiction by statute. 

Court of Chancery, ® It will be remembered that immediately 
after the Norman Conquest justice for the ordinary man in the 
usual case was administered in the local courts. The notion that 
royal tribunals should be made available for all men and all 
causes was not yet conceived. But the idea that the King and 
his Curia were the great reservoir of justice for the entire king- 
dom was implicit in the assumption that they could and would 
provide a remedy in the exceptional case, where for one reason 
or another the local courts could not function effectively. As 
time went on, royal justice became more aud more common. The 
cases where the Curia, or its delegates, or the courts which 
evolved from it exercised jurisdiction, ■» grew in number and 
variety. 

The device by which actions were normally brought into the 

8 See Adams, Origin of English Equity, 16 Columbia L. Eev. 87; 
Sglect Cases in Chancery, Selden Society, Introduction. 
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royal tribunals was a royal mandate or writ. By this writ issued 
in. the name of the king the defendant was summoned before hjs 
justices, and they were authorized to' hear and determine the < 
controversy. Obviously neither the sovereign personally nor the 
Curia in assembly could handle the numerous applications for 
such writs. This business was committed to the Chancery, a 
department of government with the Chancellor at its head. And 
just as clearly, the Chancellor had to delegate the routine work 
to a body of subordinates. Set forms to fit the usual case were 
developed, and ordinarily the Chancellor’s clerks had only to 
adapt*’ them to the needs of the particular plaintiff. If no suit- 
able form could be found, the Chancellor, in the first half of 
Henry Ill’s reign, did not hesitate to manufacture a new one; 
and for a time it looked as if no litigant, able to pay the requisite 
fee, need be turned away from the courts of the crown. But in 
the latter half of the thirteenth century the Chancellor’s power 
to frame new writs was greatly limited. Consequently, unless 
there was a formed writ which exactly or nearly fitted the ap- 
plicant’s case, he must generally take such inadequate relief as 
the inferior local courts offered, or go remediless. 

But the source of royal justice was not dried up. The King 
and his Council could still grant relief in extraordinary cases. 
This was never denied. The general recognition of i;his power 
strikingly appears in the petitions made to justices on general 
eyre in the last yeai's of the thirteenth century and the first part 
of the fourteenth. These justices were regarded as the direct 
representatives of the king. Litigants who could not afford to 
follow the regular procedure or whose adversaries were able to 
block the usual paths to relief, came before them in the most 
unconventional manner, — came with petitions poorly written, 
badly phrased, wrongly spelled. Alice,® after telling how Thomas 
had wronged her, said: “Alice can get no justice at all, seeing 
that she is poor and this Thomas is rich. Think of me, sir, for 
God's sake and for the Queen’s soul’s sake. ” In another prayer, 
she entreated: “For God’s sake, Sir Justices, think of me, for 
I have none to help me save God and you.” One suppliant 
related how he had been so badly treated by Thomas, the forester 


® Select Bills in Eyre (Shropshire Eyre, 1292), 2. 
i®Id. (Staffordshire Eyre, 1293), 62. 
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of Newcastle, that “for no treasure in the world would he have 
suffered this damage and shame put upon him’’ and prayed 
remedy “for the love of Jesus Christ and the Queen’s soul’s 
sake."’ And besides this, that same Thomas is a maintainer of 
pleas so that many have been oppressed by him and through 
his abetment; and if the sheriff have to come to inquire of the 
peace that same Thomas conveneth his court and telleth the peo- 
ple what folk the inquest must indict, for they dare not go 
against his wishes. ’ ’ John Feyrewjm addressed a justice thus : 
“Dear Sir, I cry mercy of you who are put in the place of our 
lord the king to do right to poor and to rich.’’ After desoribing 
how his adversary had defrauded him, and praying a return of 
his money, he promised : “As soon, my lord, as I get my money, 

I will go to the Holy Land, and there T will pray for the King 
of England and for you especially. Sir John of Berewick, for 1 
tell you that I have not a halfpenny to spend on a pleader ; and , 
so for this, dear Sir, be gracious unto me that I may get my 
money back.’’ And the records show that the justices enter-' 
tained these petitions and granted appropriate relief. 

If mere delegates of the King and Council could thus disre- 
gard the restrictions of the formulary s.ystem, certainly the King 
and Council, acting directly, were beyond its limitations. In- 
deed, the very provisions which curbed the Chancellor expressly 
affirmed the power of the King and Council to grant extraordi- 
nary relief and to direct the manufacture of new writs. And 
the litigant who was remediless by ordinary process, was not^ 
slow to seek this source of redress. He petitioned the King or, 
the King in CoPneil, or the King in Parliament, because his case 
was unusual, or his opponent was too powerful, or the offense 
too heinous, or the subject matter too difficult, or the usual 
remedies inadequate. In handling such petitions, naturally the 
Chancellor’s assistance and advice must be sought. His office, 
better than any other, must know what cases the ordinary courts 
could and would generally entertain. He more than any other 
official would be likely to have a sound judgment as to the proper , 
remedy. And when the applications bSbame too numerous for 
the King or the Council or Parliament to manage, he was the 
member of the official family best fitted to take them over, and- 


Id. (Shropshire Byre, 1292), 6. 
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Ms office the best equipped to care for them. And so in the 
reign of Edward III an ordinance directed all matters of grace 
to be referred to the Chancellor. Consequently suppliants began 
to address their prayers to the Chancellor instead of to the'^King 
or the Council. Like the poor petitioners to the justices in eyre, 
they prayed relief “for God and in way of charity.” Like them 
they gave reasons why the ordinary courts could not furnish 
adequate remedy. Henry Glanville declared he could not get 
justice against one Champernoun “as the Common Law de- 
mands, because of his great maintenance.” David Usque 
asked the Chancellor to require his adversary to come and make 
answer, “Having consideration that the said William is so rich 
and so strong in friends in the country where he dwelleth, that 
the said David will never recover from him at common law, if 
Ke have not aid from„^pur most gracious lordship.” 

Frequently the Ghairfeellor had but to direct the applicant to 
the proper court. Bat at times, though a common law tribunal 
was competent to handle the subject matter, the parties were too 
powerful. Again, in a ease of unusual content the Chancellor 
might issue a new and special writ to an existing court, but the 
judges on motion were too likely to quash it as unwarranted. 
Thus it fell out that the Chancellor or his deputies oCten had to 
hear and determine eases. So in the fourteenth and fifteenth 
centuries the Chaneellor was performing the functions of a court, 
and by the end of the 1400s he can be said to be the head of an 
independent court separate and apart from the Council. 

The procedure which was developed in Chancery differed ma- 
terially from that of the common law courts. The summons 
to the defendant directed him to appear under penalty of for- 
feiting a specified sum of money, and was called a subpoena. 
He was not advised of the details of the complaint against him, 
but was commanded to come in and answer before the Chan- 
cellor the complaints made by the plaintiff. When he appeared, 
he had to respond under oath to every charge made in plaintiff 's 
bill. The Chaneellor decided all questions both of law and fact. 
His court did not consider itself bound by precedent. It ad- 
ministered the “rules of equity and good conscience.” Ob- 

Select Cases in Chancery (1393), 11. 

13 Id. (1397-1399), 34, 35. 
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viously tliese must have been rather elastic and indefinite; and 
they aroused the disapproval and contempt of the common lav?- 
yei's. Sclden called chancery “a roguish thing” because it had 
no measure more constant than the length of the Chancellor’s 
foot. But gradually these rules lost their elasticity; decisions 
of the court were preserved and recorded, and they finally came 
to have the same effect in their proper sphere as the eommo]i law 
decisions in courts of common law. 

As our cases of Henry and David show, the Chancellor in the 
fourteenth century probably did not hesitate to take jurisdiction 
of a cause merely because its subject matter fell withpi the 
cognizance of the courts of common law. And he doubtless con- 
ceived of himself as applying the same rules which the common 
law would enforce in the same cases. His less costly and more 
effective procedure attracted litigants. But this fact aroused the 
opposition of the common law judges and lawyers and of Parlia- 
ment, with the result that he was deprived of jurisdiction gen- 
erally in those cases in which the common law courts could fur- 
nish a reasonably satisfaetoiy remedy. This is no place to tell 
the story of the decline of Chancery in the seventeenth and 
eighteenth centuries from the efficient court of the poor litigant 
to the scandalous tribunal of Jarndyce v. Jarndyce, or of its 
reorganization in the nineteenth century. Suffice it to say that 
before the Judicature Acts of 1873 and 1875 the folloAving had 
occurred: (a) The court had acquired additional business as a 
result of the abolition of the jurisdiction in equity of the Court 
of Exchequer, (b) It had lost jurisdiction in bankruptcy, which 
had been vested in a new court, the Loudon Court of Bank- 
ruptcy. (c) Its trial judges were the Master of the Kolls and 
three Vice-Chancellors, (d) A court of intermediate appeal had 
been established consisting of two Lords Justices in Chancery 
and the Lord Chancellor, assisted by Ihe Master of the Rolls, 
the Vice-Chancellors or any of the judges. This court also had 
jurisdiction of appeals in bankruptcy, (e) Final appeal lay to 
the House of Lords. 

'' Courts of Admiralty In the early 1300s local courts of 
seaport towns were the regular tribunals for maritime causes. 

See Select Pleas in the Court of Admiralty, Selden Society, Intro- 
duction. 
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But they were not efficient. The King and Council were per- 
sistently petitioned for relief, and great difficulty was experi- 
enced in adjusting with foreign governments and their subjects 
claims by and against English subjects for piracy. Ahov>t the 
middle of the century jurisdiction over such matters was con- 
ferred upon the several admirals and their courts. Early in 
the next century it was vested in the Lord High Admiral and 
his court. In the second half of the 1500s this tribunal increased 
tremendously in importance. It extended its power to cover all 
sorts of transactions involving commerce and shipping, all con- 
tracts made outside the realm, all torts committed on tidal wa- 
ters, wreck and stranded propertj'-, and spoil or prize. This ex- 
panding jurisdiction aroused the antagonism of the common law 
courts, and under the leadership of Coke they succeeded in the 
seventeenth centurj^ in reducing its scope in civil eases to an 
unimportant minimum. By legislation in the nineteenth cen- 
tur 3 ^, the court was again clothed with extensive powers over 
maritime causes. In its earlier history appeals from its judg- 
ments lay to the King in Chancery. Since 1833 they have lain 
to the Judicial Committee of the Privy Council. 

Other Courts of Special Jurisdiction. It would bo unprofit- 
able to describe in detail the various courts of fairs and mar- 
kets which enforced the usages and customs of merchants in noii- 
maritime cases. Thoir functions were later absorbed by the royal 
courts of common law. No separate national tribunals wore es- 
tablished to administer the nonmaritime law merchant.^® 

Likewise it seems unnecessary to treat of the long struggle 
between the royal courts and the ecclesiastical courts. In the 
twelfth and thirteenth centuries the Koman Catholic Church 
had a magnificent system of courts with the Roman Curia as the 
tribunal of last resort. They asserted jurisdiction over all causes, 
civil and criminal, in which an ecclesiastic was the defendant or 
the accused ; and over certain other litigation on the ground that 
its subject matter had to do with church economy or with the en- 
forcement of moral or s;giritual duties. On this basis they enter- 
tained cases concerning marriage, divorce, legitimacy, wills, and 
promises made on oath or pledge of faith. Ultimately they were 
shorn of practically all judicial power and were confined to the 

See Select Cases on the Law Merchant, Selden Society, Vol. I, 
Introduction. '' 
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regulation of the polity and internal discipline of the church. 
In 1857 their jurisdiction over divorce and matrimonial causes 
was given to the Divorce Court and that over testamentary mat- 
ters to the Court of Probate. 

Court of Exchequer Chamher. When the Court of Exchequer 
definitely emerged as a separate tribunal trying common law 
causes, the Court of King’s Bench claimed jurisdiction to cor- 
rect its errors. But it was unable to establish such a supervisory 
power; and rightly so, for two reasons. The Exchequer was 
not a common law court ; and the Exchequer in origin and evo- 
lution was co-ordinate with the King’s Bench. It was not a 
creature of the Curia Regis as was the Court of Common Pleas, 
but was as truly a branch of the Council as the King’s Bench. 
To provide a court for the correction of errors of the Bx> 
chequer the Statute of 31 Edward III (1357-8) established the 
Court of Exchequer Chamber composed of the Chancellor of the 
Exchequer and the Treasurer assisted by ‘ ‘ the justices and other 
sage persons.” 

A second Court of Exchequer Chamber was created in 1585 
for the correction of errors of the Court of King’s Bench. The 
statute of 27 Elizabeth, after reciting that errors in the King’s 
Bench could be corrected only by Parliament and that Parlia- 
ment met but infrequently, set up a new court with power to 
correct the errors of the King’s Bench in certain cases originat- 
ing therein. It had no jurisdiction over decisions in the King’s 
Bench on error from the Common Pleas. Its judges were the 
judges of the Common Pleas and the Barons of the Exchequer. 
Any six of them might render judgment. Prom such judgment 
a further appeal lay to Parliament. In 1830 these two courts 
were consolidated. Jurisdiction in error was taken from the 
Court of King 's Bench, and this new Court of Exchequer Cham- 
ber was given appellate jurisdiction over the Courts of Common 
Pleas, King’s Bench and Exchequer. Its judges in any case 
consisted of the judges of the two courts other than that from 
which the appeal was taken. It was abo^shed by the Judicature 
Acts. 

House of Lords. During the Norman period all the powers 
of government were vested in the King and the Curia Regis. 
The volume and complexity of the business of the central gov- 
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eminent soon required delegation of powers and duties aud 
differentiation, of funetion. The necessity of administering 
justice to an ever increasing number of complainants caused ^ 
the creation and development of various courts. These'" were, 
and for a long time in theory remained, mere agencies or crea- 
tures of the King in Council. The King in his Council or the 
King in his Council in Parliament continued to be the well- 
spring of all royal justice. Here lay the power of original 
jurisdiction over any cause, though the requirements of prac- 
tical administration might limit its exercise to exceptional 
eases here lay the power of final correction of errors of all 
other courts. In the course of the thirteenth century the King 
and his Curia had to share the powers of government with the 
representatives of the counties and boroughs. These in 1333 
became the House of Commons. The great magnates, lay and 
ecclesiastical, of the Curia Regis at the same time became the 
House of Lords. Since the Commons were a part of Parlia- 
ment, and since they doubtless had a share in legislation, did 
they become a part of the King’s Council in Parliament for 
judicial purposes? Though there was no disposition in the 
fourteenth and fifteenth centuries to draw any clear-cut dis- 
tinction between judicial and legislative functions, it seems 
reasonably certain that the Commons made no serious claim 
of right to share in the judicial work of the Council. That 
they possessed no such authority was the opinion of the judges 
in 1485, and this view prevailed in practice. The Council of 
the King in Parliament was a session of the House of Lords. 

To what extent did the Lords succeed to the judicial privi- 
leges and duties of the old Curia? In civil cases they asserted 
original jurisdiction over such causes as they desired to hear, 
and could cite early precedents to support them. But in the 
seventeenth century the Commons so strenuously opposed this 
claim that the Lords were forced to relinquish it. The power 
of the old Curia to remove to itself actions pending in the 
courts, the Lords allowed to die from disuse. But they did 
retain and exercise the authority to review and correct the 
errors of the King’s Bench, the Exchequer Chamber and the 
common law side of Chancery; and in the latter part of the 
seventeenth century they made good their claim of authority 
to hear appeals from the equity side of Chancery. The House 
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of Lords was therefore the appellate court of last resort in civil 
cases in law and equity. In criminal cases it lost by the middle 
of the^ seventeenth century nearly all original jurisdiction. It 
did, however, establish and maintain its right to try peers ac- 
cused of felony or treason. In such trials it acts as a jury with 
the Lord High Steward presiding as judge. And at present 
under the Criminal Appeal Act of 1907 it may hear appeals from 
judgments of the Court of Criminal Appeal upon certificate from 
the Attorney-General. 

The Privy Council. As the courts of King’s Bench, Ex- 
chequer and Chancery were slowly emerging and becoming dis- 
tinguishable from the Curia Regis ; as the great magnates were 
separating themselves into the House of Lords, that group of 
royal officials and professional advisers who stood closest to the 
sovereign and were prone to magnify his office, were becoming 
segregated as a select or privy council. As such it tended to be- 
come an executive body, but it retained rather indefinite and 
extensive judicial powers. Parliament had little confidence in 
it. The common law courts denied its right to review their judg- 
ments, Cases involving freehold, treason or felony were re- 
moved from its jurisdiction. In the half-century following 1435, 
while Chancery was growing in strength, the Council was on the 
decline, but during the Tudor period, it attained a masterful po- 
sition in the government. At the opening of the sixteenth cen- 
tury the Council was separating into two divisions, one following 
the king and attending chiefly to executive and administrative 
duties, the other remaining at Westminster and taking care prin- 
cipally of judicial work. The latter met in the Star Chamber. 
Its official title became “The Lords of the Council sitting in the 
Star Chamber.” It later assumed almost the appearance of a 
court distinct from the Council, though it always remained in 
fact and in legal theory a division of the Council. Under the 
Tudors it exerted a most beneficial influence: it furnished ex- 
peditious, inexpensive and effective justice in eivil and criminal 
cases. But under the Stuarts, on account of its baneful politi- 
cal activities it became anathema. It was abolished in 1641 by 
an act which struck down most of the judicial power of the 
Privy Council. Indeed almost the only jurisdiction left to it was 
ewer appeals from the foreign dominions of the crown. Colonial 
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expansion soon made this a power of primary signifioanfie. From 
the hegiiming it was administered by a committee of the Council. 
Thus it has come about that the Judicial Committee p£ the 
Privy Council is a most important court of last resort. By stat- 
ute it was given final appellate jurisdiction also in Admiralty 
and Prize cases. 

Reorganization and Consolidation.^® Thus, just prior to the 
Judicature Act of 1873, the English system comprised eight 
principal courts of original jurisdiction besides the Courts of 
Assize, Gaol Delivery and Oyer and Terminer. These were the 
King’s Bench, Common Pleas, Exchequer, Chancery, London 
Court of Bankruptcy, Admiralty, Probate, and Divorce. And 
four courts with appellate jurisdiction, namely, Exchequer 
tihamher, Chaucery Appeals, House of Lords, and Judicial Com- 
mittee of the Privy Council. Prom King’s Bench, Common 
Pleas, and Exchequer writ of error lay to the Exchequer Cham- 
ber and thence to the House of Lords; from Chancery aird the 
London Court of Bankruptcy there was an appeal to Chancery 
Appeals and tlienee to the House of Lords ; from Probate and 
Divorce a direct appeal to the House of Lords, and from Ad- 
miralty to the Judicial Committee of the Privy Council. By the 
Judicature Act and its amendments all these courts except the 
House of Lords and Privy Council were consolidated and croeted 
into the Supreme Court of Judicature. This was divided into 
the High Court of Justice and the Court of Appeal. To the 
former was given all original jurisdiction formerly possessed 
by the consolidated tribunals, and to the latter all the jurisdic- 
tion theretofore exercised by Chancery Appeals and the Ex- 
chequer Chamber, that exercised by the Judicial Committee of 
the Privy Council in lunacy eases and in admiralty eases other 
than Prize eases, and the power to set aside verdicts and judg- 
ments of the High Court of Justice and grant new trials therein. 
Prom the Court of Appeal, an appeal lies to the House of 
Lords. “Por the more convenient dispatch of business in the 
said High Court of Justice (but not so as to prevent any judge 
from sitting whenever required in any divisional court or for 
any judge of a difiereut division from his own) , ” the court was 
divided into five divisions; (1) Chancery, (2) King’s Bench, 

See Kales, The English Judicature Acts, 4 Journal of American 

T— JJ-i. n • I ^ 
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(3) Common Pleas, (4) Exchequer, (5) Probate, Divorce and 
Admiralty. In 1881 the King’s Bench, Common Pleas and Ex- 
chequer were merged into one division as the King’s Bench, so 
’that tl'W High Court now has but three divisions. 

As heretoi'ore pointed out there was no satisfactory method 
of reviewing criminal cases in England until 1907. It was an 
ancient practice for the judges when in doubt of the accused’s 
guilt under the law to take a special verdict from the jury, or to 
reserve a doubtful point for the consideration of the judges. 
This latter practice was given statutory sanction in 1848 by the 
creation of the Court of Crown Cases Reserved. If the reserved 
point was decided in favor of the convicted prisoner, he was 
pardoned. The reservation was entirely within the discretion of 
the trial judge. The Criminal Appeal Act of 1907 established a 
Court of Criminal Appeal with power to hear appeals upon ques- ^ 
tious of law and fact and upon the propriety of the sentence, 
and to affirm or quash convictions, and to affirm or modify sen- 
tences. Appeal lies from its decision to the House of Lords only 
upon a certificate by the Attorney-General that a point of law 
is involved “of exceptional public importance and that it is 
desirable in the public interest that a further appeal should be 
brought.’’ 

Military Tribunals. For the administration of laws appli- 
cable to members of the military and naval establishments mili- 
tary and naval courts have functioned in England from ancient 
times. In time of war they have jurisdiction also over certain 
classes of civilians. In territory under military government or 
martial law military commissions and provost courts frequently 
have complete control of the administration of justice. Further 
description of them is beyond the purpose of this chapter. 

COUBTS OF THE UNITED STATES 

Federal Judicial Power. The judicial power of the govern- 
ment of the United States is granted in Section 2 of Article HI 
of the Constitution ; 

Section. 2. The judicial Power shall extend to all Cases, 
in Law and Equity, atfising xmder this Constitution, the 

Sec Riose’s Federal Jurisdiction and Procedure (3 ed.), passim. 
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Laws of the United States, and Treaties made, or wiueh 
shall be made, under their Authority; — to all Cases alfect- 
iug Ambassadors, other Public Ministers and Consuls; — to 
all Cases of admiralty and maritime Jurisdictim; — to'' 
Controversies to which the United States shall be a 
Party; — to Controversies between two or more States; — 
between a State and Citizens of another State; — between 
Citizens of difPerent States ; — between Citizens of the same 
State claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Min- 
isters and Consuls, and those in which a State shall be 
Party, the supreme Court shall have original Jurisdiction. 
In all the other Cases before mentioned, the supreme Court 
shall have appellate Jurisdiction, both as to Law and Pact, 
with such Exceptions, and under such Regulations as the 
Congress shall make. 

The Trial of all Crimes, except in Cases of Impeachment, 
shail be by Jury; aud such Trial shall be held in the State 
where the said Crimes shall have been committed ; but when 
not committed within any State, the Trial shall he at such 
Place or Places as the Congress may by Law have directed. 

It is limited by the Eleventh Amendment : 

AMENDMENT XI. 

The Judicial power of the United States shall not be 
construed to exteud to any suit iu law or equity, com- 
menced or prosecuted against one of the United States by 
Citizens of another State, or by Citizens or Subjects of 
any Foreign State. 

Federal Courts. Although there had been in colonial America 
the same general lack of discrimination between executive, legis- 
lative and judicial B.owers as in contemporary England, the 
Constitution attempted to draw sharp lines between them and 
to place each in a separate department. Section 1 of Article III 
of the Constitution provides: 
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The judicial Power of the United States, shall be vested 
in one supreme Court, and in such inferior Courts as the 
^ Congress may from time to time ordain and establish. , . . 

The Supreme Court is the only court of the United States 
established by the Constitution. The presently existing courts 
which Congress has established under Section 1 of Article III 
are the Circuit Courts of Appeals, the District Courts of the 
United States, the District Courts of the United States for the 
District of Columbia and the United States Court of Appeals 
for the District of Columbia. These are usually called constitu- 
tional courts, and in their capacity as such are limited in their 
jurisdiction by Section 2 of Article Section 1 of that 

Article does not exhaust the power of Congress to create courts. 
Under Article IV Congress has power “to dispose of and make 
aU needful Rules and Regulations respecting the Territory or 
other Property belonging to the United States,” and this in- 
cludes power to establish territorial courts.^® The Court of 
Claims is “a special tribunal to examine and determine claims 
for money against the United States. This is a function which 
belongs primarily to Congress as an incident of its power to 
pay the debts of the United States.”®® It is, therefore, not a 
constitutional court. “The Court of Customs Appeals was 
created by Congress in virtue of its power to lay and collect 
duties on imports and to adopt any appropriate means of carry- 
ing that power into execution.” Its jurisdiction was enlarged 
and its name changed to United States Court of Customs and 
Patent Appeals by the Act of March 2, 1929, eh. 488, 45 Stat. 
1475, but the added jurisdiction was obviously not attributable 

It was once thought established that constitutional courts ‘ ‘ share 
in the exercise of the judicial power defined in that section, can be 
invested with no other jurisdiction, and have judges who hold office 
during good behavior, with no power in Congress to provide other- 
wise.” Ex parte Bakelite Oorp., 279 U. S. 438, 449. But see 
O’Donoghue v. United States, 289 U. S. 516, 543 et seq. as to jur-isdiction 
of courts of the District of Columbia. , 

1® See O’Donoghue v. United States, 289 U. S. 516, 635 (1933). 

2® Ex parte Bakelite Corp., 279 U. S. 438, 452 (1929), quoted and 
approved in Williams v. United States, 289 U. S. 553, 589 (1933). 

21 Ex parte Bakelite Corp., 27§ U. S. 438, 458 (1929) . 
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to Article III. The Revemie Act of 1942 chaaiged the name of 
the Board of Tax Appeals to the Tax Court of the United 
States without changing its jurisdiction or membershipi,. If it 
is to be classed as a court rather than as an administrative tri- 
bunal, it falls without the confines of Article III. Therefore 
the Territorial Courts, the Court of Claims, the Court of 
Customs and Patent Appeals and the Tax Court of the United 
States are ordinarily termed legislative eourts.®® 

The District Courts. The United States is by Act of Con- 
gress divided into judicial districts. Bach state constitutes at 
least one district, and no district includes territory in more 
than one state. Section 24 of Chapter 2 of the Judicial Code 
now enumerates twenty -eight classes of actions of which the 
district courts have original jurisdiction: 

1. Actions of a civil nature (a) brought by the United States 
or by any officer thereof authorized by law to sue, or (b) be- 
tween citizens of the same state claiming lands under grants 
from different states, or (e) arising under the Constitution or 
laws of the United States or treaties made under their authority 
where the matter in controversy exceeds $3,000 exclusive of 
interest and costs, or (d) between citizens of different states 
where the matter in controversy exceeds $3,000 exclusive of 
interest and costs, or (e) between citizens of a state and foreign 
states, citizens or subjects where the matter in controversy ex- 
ceeds $3,000 exclusive of interest and costs. But the foregoing 
is subject to two limitations : First, no district court has juris- 
diction of an action to enjoin the enforcement, operation, or 
execution of any order of an administrative board or commis- 
sion of a state or any rate-making body of any political sub- 
division thereof, or to enjoin, suspend, or restrain any action 
in compliance with such an order_where jurisdiction is based 
solely on diversity of citizenship or repugnance of the order to 
the Constitution of the United States where the order affects 
rates chargeable by-a public utility, does not interfere with 
interstate commerce, and has been made after reasonable notice 
and hearing, and a plain, speedy, and efficient remedy may be 
had at law or in equity in the cotfrts of that state. Second, no 

For difficult problems raised by the elassifleation, see 34 Columbia* 
L. Rev. 344 (1934) ; 43 Yale L. J. 316 (1933). 
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district court has jurisdiction of an action to enjoin, suspend, or 
restrain the assessment, levy, or collection of any tax imposed by 
er pursuant to the laws of a state where a plain, speedy and ef- 
ficient remedy may be had at law or in equity in the courts of 
that state. 

By Act of April 20, 1940, this subdivision of section 24 was 
amended so as to include in the diversity of citizenship clause 
actions “between citizens of different States, or citizens of the 
District of Columbia, the Territory of Hawaii, or Alaska, and 
any State or Territory.” Prior to this amendment, it was gen- 
erally held that the district courts had no jurisdiction on grortads 
.of diversity of citizenship where one of the parties was a citizen 
of the District of Columbia or of a territory. The constitu- 
tionality of the amendment has been challenged.®® 

2. Crimes and offenses cognizable under the authority of the 
United States. 

3. All civil causes of admiralty and maritime jurisdictions, 
“saving to suitors, in all cases, the right of a common law 
remedy, whore the common law is competent to give it”; all 
seizures on land or waters not within admiralty and maritime 
jurisdiction; all prizes brought into the United States, and all 
proceedings for the condemnation of property taken as prize. 
But there is no jurisdiction of causes arising out of injuries to 
or death of pei'sons, other than the master or members of the 
crew of a vessel, for which compensation is provided by the 
workmen's compensation law of any State, District, Territory, 
or possession of the United States. 

4. Actions arising under any law relating to the slave trade. 

5. Actions arising under any law providing for internal 
revenue, or revenue from imports or tonnage, except those of 
which jurisdiction has been conferred npou the Court of 
Customs and Patent Appeals. 

6. Actions arising under the postal laws. 

7. Actions arising under the patent, copyright, and trade- 
mark laws. 

8. Actions and proceedings arising under any law regulating 
commerce. 

See National Mutual Ins. Co. v. Tidewater Transfer Co., 163 r.2d 
531 J[C. C. A. 4th 1947), holding the amendment unconstitutional, and 
*Ostroi^'. Samuel Brilliant Co., 66 IT. Supp. 693 (D. C. D. Mass., 1946), 
citing all previous cases and 55 Yale L. J. 600 (1946). 
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9. Actions and proceedings for the enforcement of penalties 
and forfeitures incurred under any law of the United States. 

10. Actions by the assignee of any debenture for drawback 
duties, issued under any law for the collection of dutie^ against 
the person to whom such debenture was originally granted, or 
against any indorser thereof, to recover the amount of such de- 
benture. 

11. Actions to recover damages for injuries to person or prop- 
erty on account of any act done by plaintiff, under any law of 
the United States, for the protection or collection of the reve- 
nues thereof, or to enforce the right of citizens of the United 
States to vote in the several states. 

12. Actions authorized by law to be brought for injury to 
person or property or for deprivation of any right or privilege 
of a citizen of the United States by any act done in furtherance 
of any conspiracy mentioned in Section 7 of Title 8. (This sec- 
tion deals with conspiracies to prevent a person from accepting 
office or discharging the duties of office, or to intimidate or 
injure a party, witness or juror, or to deprive a person of the 
equal protection of the laws or the privileges and immunities 
of a citizen.) 

13. Actions authorized by law, against a person who, having 
knowledge that any of the wrongs mentioned in section 7 of 
Title 8 are about to be done, and, having power to prevent or 
aid in preventing them, neglects or refuses to do so. 

14. Actions authorized by law to redress the deprivation, un- 
der color of any law, statute, ordinance, regulation, custom or 
usage of any State, of any right, privilege, or immunity, se- 
cured by the Constitution of the United States, or of any right 
secured by any law of the United States providing for equal 
rights of citizens of the United States or of all persons within 
the jurisdiction of the United States. 

15. Actions authorized by law to recover possession of any 
office where the sole question as to the title to the office arises 
out of a denial of the right to vote on account of race, color or 
previous condition ctf servitude; which right is guaranteed by 
the Coustitutiou of the United States, and secured by any law, 
to enforce the right of citizens of the United States to vote in 
all the states. 
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16. Actions commenced by tbe United States, or by direction 
of any officer thereof, against any national banking association, 
and actions for winding np the affairs of any such bank ; and of 
all actions brought by any banking association established in 
the district for which the court is held, under the provisions of 
chapter 2 of Title 12, to enjoin the Comptroller of the Currency 
or any receiver acting under his direction, as provided by said 
chapter.®'^ 

17. Actions by an alien for a tort only, in violation of the 
laws of nations or of a treaty of the United States. 

18. Actions against consuls and vice consuls. , 

19. All matters and proceedings in bankruptcy. 

20. Actions on certain claims on contract, express or implied, 
not sounding in tort and not exceeding $10,000 and actions for 
refund of internal revenue taxes or penalties improperly col-» 
lected where the collector of internal revenue who collected the 
tax or penalty is dead or no longer in office. (This is the so- 
called Tucker Act, and must be studied in detail for its limita- 
tions.) [Under the Act of August 2, 1946, amended by the Act 
of August 1, 1947, actions against the United States for damage 
to person or property or for -wrongful death are within the ex- 
clusive jiTrisdiction of the United States district court of the 
district in which plaintiff resides or in which the wrongful act 
or omission occurred. 28 U. S. C. A. 931.] 

21. Actions to enjoiu violations of laws of the United States 
to prevent the unlawful enclosure of public lands. 

22. Actions arising under any law regulating the immigration 
of aliens, or under the contract labor laws. 

23. Actions and proceedings arising under any law to pro- 
tect trade and commerce against restraints and monopolies. 

24. Actions and proceedings invol-ving the right of any per- 
son, in whole or in part of Indian blood or descent, to any allot- 
ment of land under any law or treaty. 

25. Actions for partition of land where the United States is 
one of the joint tenants or tenants in common. 

®^Tbis is followed by a sentence making a national banking as- 
sociation, for the purpose of all other actions against it, a citizen o£ 
the state in which it is located. 
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26. This is the United States Interpleader Act of 1936. It 
should be read in detail and should be considered in conjunc- 
tion with Eule 22 of the Federal Eules of Civil Procedure. The 
amount in dispute under the aet need not exceed $500. 

27. Actions for the enforcement of any order of the Inter- 
state Commerce Commission. 

28. Actions brought to enjoin, set aside, annul, or suspend 
in whole or in part any order of the Interstate Commerce Com- 
mission. 

There are numerous other statutory provisions governing the 
jurisdiction of the district courts. For example, the mere fact 
that one of the parties is a corporation incorporated by or under 
an Act of Congress does not confer such jurisdiction unless the 
United States owns at least one-half of its stock, or unless the 
"action arises out of a transaction involving international or 
foreign banking or banking in a dependency or insular posses- 
sion of the United States or out of other international or foreign 
financial operations. By special enactments the district courts 
are given jurisdiction over actions in which a Federal Eeserve 
Bank is a party, actions arising under Anti-Trust Acts, the 
Securities Aet, the Securities and Exchange Act, the Public 
Utilities Holding Act, the Federal Communications Act, the 
Federal Employers’ Liability Act and actions on Veterans’ Con- 
tracts of Insurance, and certain claims for tort against the 
United States. They have exclusive jurisdiction over proceed- 
ings to foreclose mortgages on vessels under the Ship Mortgage 
Aet. There are other miscellaneous provisions, so that an in- 
vestigator can never be certain concerning the exact extent of 
their jurisdiction until he has made an exhaustive search of 
pertinent Federal legislation. 

By section 256 of the Judicial Code, the United States courts 
have exclusive jurisdiction of the following : 

“First. Of all crimes and offenses cognizable under the au- 
thority of the United States. 

“Second. Of all suits for penalties and forfeitures incurred 
under the laws of the United States. 

“Third. Of aU civil causes of admiralty and maritime juris- 
diction; saving to suitors, in all cases, the right of a common- 
law remedy, where the common law is competent to give it. 
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“Fourth. Of all seizures under the laws of the United States, 
on land or on waters not within admiralty and maritime juris- 
diction ; of all prizes brought into the United States ; and of all 
proceedings for the condemnation of property taken as prize. 

“Fifth. Of all cases arising under the patent-right or copy- 
right laws of the United States. 

“Sixth. Of all matters and proceedings in bankruptcy. 

“Seventh. Of all controversies of a civil nature, where a state 
is a party, except between a state and its citizens, or between 
a state and citizens of other states, or aliens. 

“Eighth. Of all suits and proceedings against ambassadors, 
or other public ministers, or their domestics, or domestic serv- 
ants, or against consuls or vice consuls, ’’ 

Of the foregoing matters, the supreme court has exclusive 
original jurisdiction of actions where a state is a party, except 
actions between a state and a citizen or an alien, and actions 
against ambassadors and other public ministers or their domestic 
servants. In actions between a state and its citizens or be- 
tween a state and citizens of other states or abens, and in actions 
brought by ambassadors or other public ministers, or in which 
a consul or vice consul is a party, it has origiual jurisdiction 
hnt not exclusive original jurisdiction. 

Removal of Causes.®® Provision is also made for removal to 
the district courts from the courts of the separate states of 
certain causes which might have been originally brought in such 
district courts. They fall into eight groups: 

1. Cases involving a federal question. — Actions arising under 
the Constitution, laws or treaties of the United States where the 
matter in controversy exceeds $3,000 exclusive of interest and 
costs are removable upon petition of defendant. Under the 
decisions it is settled that the federal ground must appear on the 
face of the complaint as a part of the plaintiff’s statement of 
claim and not as an anticipated defense; nor is it sufficient that 
defendant's answer raises a federal question. 

2. Cases with parties of diverse citizenship. — Civil actions 
where the matter in controversy exceeds $3,000 exclusive of 

®®SGe, generally, Judicial Code Secs. 28-34, 28 U. S. C. A., 71-77. 
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iaterest and costs, and all defendants are nonresidents of the 
state and each, is a citizen of a state different from that of any 
plaintiff are removable upon the petition of the defendant or 
defendants. It will be noted that Section 2 of Article III of the 
Constitntion speaks of controversies “between Citizens of dif- 
ferent States” as does section 24 of Chapter 2 of the Jndiaial 
Code, while this? particular danse of section 28 specifies “non- 
residents.” There is some conflict in the cases as to whether 
nonresident must be construed to mean noncitizen.®® While a 
corporation is not a citizen, the result reached in interpreting 
this •provision i.s the same as if it were a citizen of the state in 
which it is incorporated. The courts first disregard the corpo- 
rate entity and look to the citizenship of the incorporators and 
then create an irrebuttable presumption that the incorporators 
are citizens of the state of incorporation. Except where there 
is a separable controversy or a separate claim, all defendants 
must join in the petition for removal to males it effective. 

3. Separable federal controversy. — Where the district court 
would have had original jurisdiction of an action as belonging 
to either of the foregoing groups, and there is in the action a 
separable controversy wholly between citizens of different states, 
the action may be removed on petition of the defendant or de- 
fendants interested in the separate controversy. 

WTiere there has been a joinder of separate claims (often 
designated as separate causes of action) and the necessary di- 
versity exists as to one or more of the separate claims, that claim 
or those claims may be removed, and the remaining claims be 
retained in the state court.®’^ Where there is a separable contro- 
versy as to a single claim and the requisite diversity, the entire 
claim is removable. Needless to say, it is often very difficult to 
distinguish between a separate claim and a separable contro- 
versy.®® This provision as to separable controversy applies only 

®®No amendment to the provision for removal similar to the 1940 
amendment to the section governing original jurisdiction has been 
made. 

a 

®''See Tillman v. Susso Asiatic Bank, 51 P.2d 1023, 1027 IG C A 
2d, 1931). ' • ; 

®® See 41 Hary. L. Rev. 1048 (1928),. The proposed revision of the 
Judicial Code eliminates the “separable controversy” provision See 
60 Harv. L. Rev. 431 (1947) . 
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where the controversy is wholly between citizens of different 
states; consequently an alien is not within its terms,®® 

4. Cases affected by prejudice or local influence. — Where an 
action's brought in a state court by a citizen of the state against 
a nonresident defendant, the latter may have it removed upon 
a showing that he cannot have a fair trial in the state court on 
account of local prejudice or local influence. 

The supreme court has held that this clause does not furnish a 
separate and independent ground of jurisdiction. Therefore, 
if the ground is diversity of citizenship, the requisites of clause 
2 must be complied with including the jurisdictional amount, 
but if there are several defendants, it is not necessary that all 
join in the petition for removal.®® 

5. Claims under land grants from different states. — Where in 
any action in a state court (a) the title of land is concerned,"’ 
and (b) the parties are citizens of the same state, and (o) the 
matter in dispute exceeds $3,000, including interest and costs, 
and (d) the parties are claiming under grants from different 
states, either party may, on prescribed conditions, remove the 
action to the district court. 

This clause no longer has any practical application. 

6. Actions against one denied civil rights. — Any action or 
criminal prosecution commenced in a state court against a de- 
fendant who is denied or cannot enforce in the state court a 
right secured to him by any law providing for equal civil rights, 
may be removed on petition of the defendant. The same is true 
if the defendant is sued for any arrest or other wrong committed 
“by virtue of or under color of authority derived from” any 
law providing for such equal civil rights, or for refusing to do 
any act on the ground that it would be inconsistent with such 
law.®^ 

The accepted construction of the first provision limits the 
right of removal to such a denial “arising from some state 
law, statute, regulation or custom,” that is, from “hostile state 
legislation, ’ ’ as distinguished from illegal or corrupt acts of ad- 

See Tillman v. Eusso Asiatic Bank, supra, n. 27. 

See Coohrari v. Montgomery County, 199 11. S. 260, 270-274 
(1905). 

Judicial Code, See. 31, 2S B. S. C. A., 74. 
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ministrative officers -unautliorized by the Constitution or laws 
of the state.®® 

7. Actions or prosecutions against revenue officers, officers of 
United States courts, or officers of Congress. — Any civil action 
or criminal prosecution brought (a) against a revenue officer or 
one acting under his authority on account of any act done under 
color of office or under a revenue law, or against one holding 
property derived from any such officer, if the proceeding affiects 
the validity of any such revenue law, or (h) against any officer 
of a court of the United States on account of any act done under 
coloiv of his office or in the performance of his duties as such 
officer, or (c) against any person on account of anything done 
by him while an officer of either House of Congress in the dis- 
charge of his official duty in executing any order of such House, 

■■may he removed on petition of the defendant. 

8. Cases against civil officers of the United States. — Any per- 
sonal action brought by an alien against a civil officer of the 
United States who is a nonresident of the state may on peti- 
tion of the defendant be removed to the United States district 
court of the district in which he was personally served with 
process. 

The following pertinent provisions should be noted: 

(1) In the cases of the first three groups the petition for re- 
moval must be made before the time limited by the state law or 
practice for answering or pleading; in the other groups, it may 
be made at any time before trial. 

(2) No case arising under the Federal Employers’ Liability 
Act brought in a state court of competent jurisdiction may be 
removed to any court of the United States. Whether this pro- 
hibition was included by incorporation in the so-called Jones 
Act allowing a common law action for injuries or death of sea- 
men has been the subject of conflicting decisions in the district 
courts. The prevailing opinion is that such actions brought in a 
state court are not removable.®® Whether the separable contro- 
versy provision modifi^ this provision is questionable.®^ 

Kentuoky v. Powers, 201 U, S. 1, 27 (1906) . 

See opinion of Hand, J. in Martin v. United States Shipping 
Corp., 1 F.2a 603 (S. D. N. T., 1924). 

®^See Jacobson v. Chicago, M., St. P. & P. R. Co., 66 F.2d 688, 60,4 
(C. C. A. 8th, 1933) ; of, 3 Moore’s Federal Practice 3511 (1938),^ 
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(3) Actions against a railroad company or other common 
carrier for delay, loss of, or injury to, property under the Inter- 
state Commerce Act where the matter in controversy does not 
exceed ’’$3,000 exclusive of interests and costs, are not subject 
to removal. 

Coxirt of Claims. This court, established in 1855, is con- 
tinued in existence by the Judicial Code. Its jurisdiction is 
fixed by section 145 thereof. In brief it has authority to hear 
and determine “all claims founded upon the Constitution of 
the United States or any law of Congress, upon any regulation 
of an Executive Department, upon any contract, express or 
implied, with tbe government of the United States, or for 
damages, liquidated or not liquidated, in cases not sounding 
in tort, in respect of which claims the party would be en- ' 
titled to redress against the United States either in a court of 
law, equity, or admiralty if the United States were suable:” 
likewise all set-o££s, counterclaims, claims and demands of the 
United States against any claimant in said court. It also may 
entertain and decide the “claim of any paymaster, quarter- 
master, commissary of subsistence or other disbursing officer of 
the United States, or of his administrators or executors, for 
relief from responsibility on account of loss by capture or other- 
wise, while in the line of his duty, of government funds, 
vouchers, records, or papers in his charge, and for which such 
officer was and is held responsible.” 

The court has no jurisdiction over (a) claims for pensions or 
(b) claims growing out of the Civil War or (c) claims barred on 
March 4, 1915 by the provisions of any law of the United States 
or (d) any claim not pending on December 1, 1862, growing 
out of or dependent on any treaty or (e) any claim in respect of 
which the claimant or any assignee of his has pending in any 
other court any action or process against any person who at the 
time the cause for the claim arose was acting or professing to 
act under the authority of the United States. Prom time to 
time Congress has passed acts regulating the jurisdiction of 
the court; for example, the Act of August 30, 1935, amended 
July 13, 1943, extending jrmisdiction to certain claims for dam- 
age to oyster growers from dredging operations; the Act of 
July 23, 1937, governing certain claims of contractors arising 
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out of construction of dams and locks on the Mississippi lliver ; 
and the Act of August 13, 1946, concerning certain claims aris- 
ing after August 13, 1946, of any tribe or identifiable group 
of American Indians residing within the territorial limits of 
the United States or Alaska. 

Aliens who are citizens or subjects of any government which 
gives to citizens of the United States the right to prosecute 
claims against that government in its courts have the privilege 
of prosecuting against the United States in the Court of Claims 
any claim within the court’s jurisdiction. 

The court has authority in any case to certify to the Supreme 
Court definite questions of law concerning which instructions 
are desired for the proper disposition of the ease ; and the Su- 
preme Court may on certiorari review decisions of the court 
.acting in its judicial capacity,®® for errors of law, lack of sub- 
stantial evidence to support a finding, and failure to make a 
finding on a material issue. 

Court of Customs and Patent Appeals.®® In 1909 the Court 
of Customs Appeals was established with appellate jurisdiction 
to review decisions of a board of general appraisers. In 1926 
the name of this board was changed to United States Customs 
Court. Prior to 1929 an applicant for a patent and parties who 
claimed that the issuance of the patent would interfere with an 
existing patent had an appeal from an adverse determination 
to an administrative tribunal within the Patent Office, whose 
decisions were appealable to the United States Court of Appeals 
for the District of Columbia. In 1929 the Court of Customs and 
Patent Appeals urns created and vested with the jurisdiction of 
the Court of Customs Appeals, and with that which the Court 
of Appeals for the District of Columbia had in patent appeals 
prior to April 1, 1929. In appeals from the Customs Court it 
has “exclusive appellate jurisdiction to review by appeal . . . 
final decisions by the United States Customs Court in all cases 
as to the construction of the law and the facts respecting the 
classification of merchandise and the rate of duty imposed 
thereon under such classifications, and the fees and charges con- 
nected therewith, and all appealable questions as to the juris- 

®® See Pope v. United States, 323 U. S. 1 (1944). 

®® See Judicial Code, Sec. 195, 28 U. S. C. A. 308, as amended. 
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diction of said court, and all appealable questions as to the laws 
and regulations governing the collection of the customs reve- 
nues ; and the judgments and decrees of said Court of Customs 
and Patent Appeals shall be final in all such cases.” In patent 
cases it has jurisdiction of appeals from decisions of the Patent 
Office, but this does not interfere with the right of a party to 
relief in equity or with the jurisdiction in equity of the Court 
of Appeals for the District of Columbia. 

Provision is made for review of decisions of the Court of 
Customs and Patent Appeals bj’' the Supreme Court. 

Circuit Court of Appeals.®’ In 1891, in order to relieve the 
Supreme Court from an intolerable amount of labor, Congress 
divided the federal judicial districts into nine groups or cir- 
cuits, and established a Circuit Court of Appeals for each eir-^ 
cuit, In 1929 a tenth circuit was created by a division of the 
eighth circuit. These courts have no original jurisdiction and 
are strictly appellate tribunals. They review on appeal fa) all 
final judgments of the district courts of the United States, of 
Hawaii, Puerto Eico, Alaska, the Virgin Islands and the Canal 
Zone, (b) certain final judgments of the Supreme Courts of 
Hawaii and Puerto Rico, and (c) specified interlocutory orders 
of United States district courts in actions for injunctions, in 
receivership proceedings, in arbitration awards under the Rail- 
way Labor Act, and in admiralty. They have appellate and 
supervisory jurisdiction over proceedings in bankruptcy, and 
power to enforce, set aside or modify certain orders of the 
Federal Trade Commission, the Interstate Commerce Commis- 
sion, and the Board of Governors of the Federal Reserve System. 

The jurisdiction of these courts may at any time be enlarged 
or curtailed by Congress, and the latest legislative provisions 
must be consulted by the student. They may certify to the 
Supreme Court questions of law concerning which they desire in- 
structions for the proper decision of a pending case. Their 
judgments may be re-examined by the Supreme Court on cer- 
tiorari. Where a United States Gircuito Court of Appeals has 
held a state statute invalid as repugnant to the Constitution, 

See Mr. Chief Justice Taft, Jurisdiction of the Supreme Court 
Under the Act of February l5, 1925, 35 Yale L. J. 1; Bunn, The New 
.^pellate Jurisdiction in Federal Courts, 9 Minn. L. Rev. 309. 
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treaties or laws of the United States, its judgment may be re- 
viewed by the Supreme Court ou appeal by the party relying on 
the state statute. 

The jurisdietion of the Court of Appeals for the Dis'triot of 
Columbia is regulated by acts of Congress dealing with that 
court ; review of its decisions by the Supreme Court is governed 
by the same provisions as those regulating review of decisions 
of the United States Cirenit Courts of Appeals. 

Supreme Court. The Supreme Court has original jurisdic- 
tion,in civil actions where a state is a party, and exclusive juris- 
diction of such actions against ambassadors or other public 
ministers, and nonexclusive jurisdietion of all suits by ambas- 
sadors or other public ministers and suits in which a consul or 
• vice-consul is a party. Its appellate jurisdietion is as follows: 

A. Prom decisions of the United States Circuit Courts of Ap- 
peals and of the Court of Appeals of the District of Columbia as 
stated in the preceding section. See also paragraph C, infra. 

B. Prom decisions of the United States District Courts as pro- 
vided in 

(1) Section 29 of Title 15 of the United States Code and in 
section 45 of Title 49. Section 29 of Title 15 provides for ap- 
peal only to the Supreme Court in actions in equity where the 
United States is a party under the act regulating monopolies 
and combinations in restraint of trade. Section 45 of Title 49 
deals with actions in equity in. which the United States is a party 
under the Interstate Commerce Act. 

(2) Section 682 of Title 18, where the decision of the district 
court is adverse to the United States, This refers to appeals by 
the United States in criminal cases. 

(3) Section 380 of Title 28, which permits appeals from inter- 
locutory or final orders or judgments of a three- judge court 
granting or refusing an injunction restraining the enforcement, 
operation or execntion of a statute of a state. 

(4) Those portions of sections 47 and 47a of Title 28 which 
deal with the review '■of interlocutory and final judgments in 
actions to enforce-, suspend, or set aside orders of the Interstate 
Commerce Commission other than for the payment of money. 

(5) Section 217 of Title 7, which deals with enforcement of 
orders of the Secretary of Agriculture regarding stockyar4s 
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and stockyard dealers and for sueh purposes in effect classifies 
his orders with those of the Interstate Commerce Commission. 
See als(^ paragraph C immediately following. 

C. From the decision of any court of the United States (which 
includes anj’' court of record of Alaska, Hawaii and Puerto Rico, 
the United States Customs Court, the Court of Customs and 
Patent Appeals, the Court of Claims, any district court of the 
United States, and any circuit court of appeals) in any action 
or proceeding in which the United States or its agency, officer, 
or employee as such is a party or in which the United States 
has intervened and in which the decision is against the constitu- 
tionality of any Act of Congress. 

D. Prom a final judgment or decree of the highest court of a 
state in which a decision in the action could be had. 

(1) By appeal, where in the action (a) the validity of a 
treaty or statute of the United States is drawn in question and 
the decision is against its validity, or (b) the validity of a stat- 
ute of a state is drawn in question on the ground of its being 
repugnant to the Constitution, treaties or laws of the United 
States and the decision is in favor of its validity. 

(2) By certiorari, (a) in the cases specified in (1) above, 
whether the decision is in favor of or against the validity of 
the treaty or statute; or (b) where any title, right, privilege or 
immunity is specially set up or claimed by either party under 
the Constitution, or any treaty or statute of, or commission held 
or authority exercised under, the United States. 

The student must bear in mind that the foregoing provisions 
may be changed by Act of Congress in any way not repugnant 
to Article III of the Constitution and the Eleventh Amendment. 

Military Tribunals.^® Military tribunals are of three sorts, 
military commissions, provost courts aud courts-martial. The 

The following references will be helpful to the student. Glenn 
and Schiller, The Army and the Law (N. Y., 1043) — a brief work with 
voluminous references to pertinent materials ; “yiener, Military Justice 
for the Field Soldier (Wash., 2 ed, 1944) : Manual for Courts-Martial 
corrected to 1943 (U. S. Gov’t Printing Office); Naval Courts and 
Boards (U. S. Gov’t Printing Office, 1937); American Military Gov- 
ernment of Occupied German 3 r' (U. S. Gov’t Printing Office, 1943); 
Treadwell, Military Courts Manual (London, 1945). The Articles of 
'■VVTr are found in Title 10, Ch. 36 of the United States Code; Articles 
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first two function only in territory under military government 
or martial law, and derive their powers from the so-called laws 
of war. Courts-martial have jurisdiction over the menv^ers of 
the land and naval forces of the United States, and in time of 
war over certain civilians. The chief source of their authority 
lies in Acts of Congress. 

COUETS OP THE SEVERAL STATES 

Generally. In each state by constitutional provision and 
legi^ative enactment there is established a system of judicial 
tribunals, which includes various courts of original jurisdiction 
and one or more of appellate jurisdiction. Usually there is one 
court of unlimited original jurisdiction which has power to enter- 
tain any action regardless of the amount involved or the nature 
of the relief demanded, though ordinarily it does not have au- 
thority over the probate of wills or administration of estates of 
decedents. And there are generally several inferior courts with 
jurisdiction limited as to subject matter, amount in controversy 
or relief sought. These are commonly called by some such name 
as Town Courts, Municipal Courts, City Courts, Police Courts, 
Justices of the Peace. Special courts or a special branch of an 
established inferior court is often set up to handle small claims 
by an informal procedure. It is also becoming common to have 
a separate court or a separate part of a court to deal with prob- 
lems of domestic relations and with juvenile delinquents. In 
many states there is but one appellate tribunal,, a court of last 
resort; but in some an intermediate tribunal is provided with 
powers somewhat similar to those of the Circuit Courts of Ap- 
peal .of the United States. The name of the court does not 
necessarily indicate its place in the hierarchy of courts. Thus 
in New York the supreme court is the trial court, and certain 
divisions of it are intermediate appellate courts while the court 
of appeals is the court of last resort. In Texas the supreme 
court is the court of last resort in civil cases and there are a 
number of intermedi?ite appellate courts called Courts of Civil 
Appeals. In criminal cases there is no intermediate appellate 

for the Government of the Navy in Title 34, Ch. 10, and'the provisions 
for Courts-Martial of the National Guard when not in the service of 
the United States in Title 32, Ch. 6, sees. 91-97. 
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court, and the only appeal is to the court of criminal appeals, 
which is distinct from the supreme court. It would be im- 
practicable to attempt to describe the system of courts in each 
state. A brief statement as to the more important courts in New 
York will sufSee to give the beginning student a general idea 
of what he may expect to find in states where there is much 
litigation. 

New York Courts of Original Jurisdiction.*^ The Supreme 
Goxiri of New York has original jurisdiction in all actions in 
law and equity, no matter what the amount involved. The state 
is divided into districts and a division of the court sits in each 
district. The Supreme Court in each district sits in so-called 
Terms, called Trial Terms and Special Terms. In the former, 
roughly speaking, common lajv actions are tried; in the latter 
equity cases, issues of law, various interlocutory motions and 
special proceedings are heard. 

County Courts. For each county except New York County a 
county coirrt has been created. The Constitution confers upon 
each such court original jurisdiction in actions for the recovery 
of money only, where all defendants reside in the county and 
the complaint demands judgment for a sum not exceeding 
$3,000. In case a counterclaim for more than $3,000 is inter- 
posed, the action is removable to the supreme court. The legis- 
lature has power to enlarge or restrict this jurisdiction subject 
to the limitation that it may not extend it to include an action 
for the recovery of money only wherein the sum demanded ex- 
ceeds $3,000 or wherein any nonresident of the county is a de- 
fendant unless he has an ofSee for the transaction of business 
within the county and the cause of action arose therein. The 
legislature has conferred on the county courts extensive juris- 
diction in criminal cases and jurisdiction over specified actions 
in law and equity concerning real property within the county, 
certain actions affecting the care of the person or property of 
incompetents within the county and actions for the recovery of 
money within the prescribed constitutional limits. 

The City Court of New York City has power to entertain any 
action at law for the recovery of money where the complaint 

** For the Courts of New York generally see Constitution of New 
.Y^rk, Article VI. 
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demands judgment for a sum not exceeding $3,000 and in- 
terest; actions of replevin, foreclosure of mechanics liens and 
liens on personal property where the property involved does not 
exceed in value the sum of $3,000,^° and certain contract actions 
by persons belonging to merchant vessels and certain tort actions 
for assault and battery or false imprisonment committed on such 
vessels, regardless of the amount involved. Its jurisdiction to 
enter a judgment upon a counterclaim is limited in amount. 
Its process may be served and its mandates executed only within 
the territorial limits of the City of New York, but it does have 
jurisdiction over any defendant who voluntarily appears. 

The Municipal Court of the City of New York is granted 
jurisdiction in certain specified actions where the amount in- 
volved exclusive of interest and costs does not exceed $1,000. 
It has authority to provide systems of conciliation and arbitra- 
tion and to enter judgment upon awards of arbitrators. It is 
divided into districts, and actions must be brought in the dis- 
trict wherein one of the plaintiffs or one of the defendants re- 
sides. The procedure is simplified. 

Justices’ Courts of strictly limited power exist throughout 
the state. Civil actions wherein a sum exceeding $‘200 is in- 
volved are beyond their jurisdiction. The office of justice of the 
peace is a constitutional town office and cannot be abolished in 
a town by legislation so long as the town exists. 

The Surrogate’s Courts exercise jurisdiction over the probate 
of wills, the administration of decedents ’ estates, the person and 
property of infants, testamentary trusts and certain other 
trusts. There is a surrogate of each county in the state. 

New York Courts of Appellate Jurisdiction. The Supreme 
Court has appellate jurisdiction as well as original jurisdiction. 
An Appellate Division has been established for each one of the 
four judicial departments into which the state is divided. It 
has all the powers of the supreme court and is an appellate 
court of last resort in some cases, and an intermediate appellate 
tribunal in others. 'To it appeal lies from final and interlocutory 
judgments and from specified orders of the supreme court, and 

It has been held that this limitation refers to the amount of the 
lien, not to the value of the property on which the lien is claimed. 
Kaplan v. Antonelli, 132 Miso. 572, 230 N. Y. Supp. 321 (1928).— - 
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from certain judgments and orders of other courts. In the first 
two departments the appellate division has a section or branch 
called the appellate term, with a jurisdiction over appeals pre- 
scribed by the appellate division, excluding, however, appeals 
from the supreme court, a surrogate court or the Court of 
General Sessions of the County of New York.^i From the ap- 
pellate term the appellate division may entertain an appeal. 

The Court of Appeals is the court of last resort. It may re- 
view only questions of law except (a) a judgment of death and 
(b) a final judgment or final order of an appellate division 
rendered on new findings of fact made by the appellate division 
in reversing. In criminal cases there is a direct appeal from a 
judgment of death entered by a court of original jurisdiction, 
and in other criminal cases from an appellate division or other- 
wise as the legislature may from time to time provide. In civil 
cases a party may appeal as a matter of right (1) from a final 
judgment or final order of a court of record of original juris- 
diction where the only question on appeal is the validity of a 
statutory provision of the state or of the United States imder 
the Constitution of the state or of the Urdted States, and (2) 
from a final judgment or order of an appellate division in 
which (a) the construction of the Constitution of the state or 
of the United States is directly involved, or (b) the judgment 
or order of the appellate division is one of reversal or modifica- 
tion, or (e) there is a dissent by one or more of the judges of 
the appellate division, or (d) where the appellate division has 
granted a new trial and the appellant stipulates that, upon af- 
firmance, judgment absolute may be granted against him. From 
other final orders or judgments of an appellate division an ap- 
peal is allowed by permission of the appellate division or of the 
court of appeals. 

This court is a court of record having original jruisdietion of 
criminal actions in New York County. The County Court of New York 
County, unlike other county courts, does not have such jurisdiction. 
N. Y. Judiciary Law § 2, Code Gr. Proc. § 11. 
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NATURE AND SOURCES OP LAW 

Legislation. If the law consists of the rules administered by 
the courts, it is pertinent to inquire whence the courts derive 
them. One of the sources is legislation. Theoretically, legisla- 
tion may be enacted either directly by the members of the com- 
munity or through their representatives ; practically it is and 
always has been enacted by the latter, for universal participa- 
tion in the framing or approval of statutes is impossible. Those 
who have and exercise the privilege of constructing a form of 
government for any jurisdiction may provide for a representa- 
tive body with unlimited power of legislation, like the English 
Parliament, or for a body with strictly limited authority, like 
the Congress of the United States or the legislates of all our 
states.^ The legislative sources to which an American court may 
resort are (1) the Constitution of the United States; (2) Acts 
of Congress and Treaties made within the authority of the 
Constitution and regulations made by various subordinate 
agencies and tribunals pursuant to authority duly granted by 
valid provisions of Acts of Congress; (3) the Constitution of 
any state in so far as not repugnant to the United States Consti- 
tution, the Acts of Congress or Treaties; (4) the enactments of 
the legi.slature of any state not repugnant to the Constitution 
of the United States, the Acts of Congress, Treaties, or the 
Constitution of that state; (5) the enactments of any subordi- 
nate legislative body made within the scope of the powers duly 
delegated to it. Legislative enactments usually require inter- 
pretation. For the purposes of litigation, a constitutional or 
statutory provision pei’tinent to a particular case means what 
the court declares it to mean. The courts under the Anglo- 
American system are the final interpreters of legislative pro- 

1 Of course, tlie limitations upon Congress are different from those 
upon the state legislatures, for Congress has no powers not granted to 
it by the United States Constitution, while the state constitutions are 
not grants of power but documents of restriction. 
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visions applicable or claimed to be applicable in specific liti- 
gated situations. 

Coitimon Law. When a court, other than a court of admi- 
ralty or of equity or a military tribunal, is confronted with a 
problem which eannot be solved by reference to pertinent legisla- 
tion, it is ordinarily said that it must make its decision according 
to the common law. The common law of England is usually 
defined as consisting of those principles, maxims, usages, and 
rules of action which are based upon immemorial custom and are 
enforced by its courts. Some of them may have originated in 
unrecorded, lost or destroyed legislative acts. The common law 
of any American jurisdiction is generally considered as made up 
of the English common law, with such modifications as are re- 
quired by the different circumstances and conditions therein 
existing and certain English statutes in force prior to the Kevo- 
lution.® It is to be noted that the common law is not a body of 

great part of the municipal law of Massachusetts, both civil 
and criminal, is an unwritten and traditionary law. It has been com- 
mon to denominate this ‘ the common law of England, ’ because it is no 
doubt true that a large portion of it has been derived from the laws of 
England, either the common law of England, or those English statutes 
passed before the emigration of our ancestors, and constituting a part 
of that law, by which, as English subjects, they were governed when 
they emigrated; or statutes made afterwards, of a general nature, in 
amendment or modification of the common law, which were adopted 
in the colony or province by general consent. 

‘ ‘ In addition to these sources of unwritten law, some usages, grow- 
ing out of the peculiar situation and exigencies of the earlier settlers 
of Massachusetts, not traceable to any written statute or ordinance, 
brit adopted by general consent, have long had the force of law. . . . 
Indeed, considering all these sources of unwritten and traditionary 
law, it is now more accurate, instead of the common law of England, 
which constitutes a part of it, to call it collectively the common law of 
Massachusetts.” Shaw, C. J., in Commonwealth v. Chapman (1847), 
13 Mete. (Mass.) 68. 

‘ ‘ For though the common law of England hath not, as such, nor ever 
had any force here; yet, in the progress of our affairs, whatever was 
imagined at the beginning, it long since heo^pie necessary, in order to 
avoid arbitrary decisions, and for the sake of rules, which habit had 
rendered familiar, as well as the wisdom of the ages matured, to make 
that law our own, by practical adoption — ^with such exceptions as a 
diversity of circumstances, knd the incipient customs, of our own 
^untry, required. The same may be said of ancient English statutes, 
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rules universally and automatically applicable like the law of 
gravitation, but owes its power and its very existence to an 

not penal, whose corrective and equitable principles had become so 
interwoven with the common law, as to be scarcely distinguishable 
therefrom.” Fitch v. Brainerd (1805), 2 Day (Conn.) 163, 189. 

Pound, What Is the Common Law, 4 U. of Chi. L. Rev. 176, 181, 186 
(1937) : “From one standpoint we may think of the common law as a 
system — as an organized body of doctrines and principles, and even 
to some extent still of rules for the adjustment of relations and order- 
ing of conduct. From another standpoint we may think of it as a 
tradition — either as a tradition of deciding, so far as tribunals are 
free to decide, or as a tradition of teaching and writing. From yet 
another standpoint we may think of it as a frame of mind — as the 
frame of mind, or perhaps better as a manifestation of the frame of 
mind, of a masterful people which has made its way in every quarter 
of the earth and yet has always imposed upon itself limitations of free 
action while still seeking to be free through requiring reasoned adher- 
ence to principles on the part of those who wield governmental author- 
ity over it. 

“In speaking of the common law as a system, I have spoken in 
terms of a system of authoritative grounds of decision which yield 
precepts for adjustment of relations and ordering of conduct. I am 
not unaware that for the moment it is more fashionable to speak of 
law as a body of predictions or as a body of threats. But I submit 
that the law is not made up of predictions. Instead it is made up of 
bases of prediction. Moreover, what from the standpoint of one seek- 
ing advice as to the conduct of an enterprise may be regarded as a 
body of threats, from the standpoint of the judge is a body of pre- 
cepts for decision getting its aspect of threat from the assured con- 
viction that the several precepts will be applied to causes as they 
arise and so entail inconvenient consequences upon those who ignore 
them. . . . 

“No less characteristic and universal in the common-law world is 
our technique of decision ; our technique of finding the grounds of 
decision in the authoritative legal materials, of shaping legal precepts 
to meet new situations, of developing principles to meet new eases, and 
of working out from the whole body of authoritative materials the 
, precepts appropriate to a concrete situation here and now. . . . 

“If we think of the common law as a taught tradition of decision, it 
is a tradition of applying judicial experience to the decision of con- 
troversies. If we think of it as a tradition of teaching and writing, 
it is one of teaching a systematic application of this technique and 
writing systematic expositions of the results of its application. More- 
over, it is a tradition which has its roots in the Middle Ages and so 
was shaped in its beginnings as a quest for reconciling authority with 
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organized government. As Mr. Justice Holmes has put it: “The 
common law is not a brooding omnipresence in the sky, but the 
articulate voice of some sovereign or quasi-sovereign that can 
be identified. . . . It is always the law of some state.”® 

The materials which the court will first examine in its search 
for the rule to be applied are prior judicial decisions. If it finds 

reason, imposed rule with customs of human conduct, and so the 
universal with the concrete. 

‘ ‘ I have spoken of the common law, in the sense of the universal and 
enduring element in the law of the different English-speaking peoples, 
as from one point of view a frame of mind. Eor behind the ehara/ster- 
istic doctrines and ideas and technique of the common-law lawyer 
there is a significant frame of mind. It is a frame of mind which 
habitually looks at things in the concrete, not in the abstract; which 
puts its faith in experience rather than in abstractions. It is a frame 
of mind which prefers to go forward cautiously on the basis of ex- 
perience from this ease or that case to the next case, as justice in each 
case seems to require, instead of seeking to refer everything back to 
supposed universal. It is a frame of mind which is not ambitious 
to deduce the decision for the case in hand from a proposition formu- 
lated universally, as like as not by one who had never conceived of the 
problem by which the tribunal is confronted. It is the frame of mind 
behind the sure-footed Anglo-Saxon habit of dealing with things as 
they arise instead of anticipating them by abstract universal formulas. 
It is noteworthy that there are signs of a movement toward this con- 
crete mode of thought in recent juristic writing on the Continent.” 

The term, common law, is often used to differentiate the Anglo- 
American system from other systems, e. g., from the civil law which 
prevails on the continent of Europe. It is also frequently applied to 
designate the rules applied by the courts of common law as distin- 
guished from the rules applied by courts of equity. 

® Southern Pacific Co. v. Jensen (1917), 244 U. 8. 205, 222. This 
idea has not, however, met universal acceptance. For example, in St. 
Nicholas Bank v. State National Bank, 128 N. Y. 26, the defendant 
claimed that a certain contract was governed by the common law of 
Tennessee. To this Mr. Justice Earl replied: “There is no common 
law peculiar to Tennessee. But the common law there is the same as 
that which prevails here and elsewhere, and the judicial expositions of 
the common law there do not hind the courts here. ’ ’ And in Slaton v. 
Hall, 168 Ga. 710, 716 (1929) , the court said : ‘ ‘ Though courts in the 
different States may place a different constriiption upon a principle 
of common law, that does not change the law. There is still only one 
right construction. If all the American States were to construe the 
same principle of common law incorrectly, the common law would be 
unchanged. ’ ’ 
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an applicable precedent, it will ordinarily determine tbe contro- 
versy accordingly; if it can. find no previous adjudication on 
all fours with the ease in hand, it will try to ascertain whether 
any available decisions have sufSeient elements in common with 
it to require or justify an application of the rule used therein. 
If it finds a precedent squarely in point or applicable by analogy, 
but determines nevertheless that it ought not to be followed, or 
if it finds no pertinent precedent, it ought to, and generally will, 
decide the case as it believes a proper consideration of history, 
custom, morals, and sound social policy requires. Obviously in 
this- process it does and must resort not only to judicial deci- 
sions of noneommon-law courts but also to nonlegal materials; 
it gives due weight, in so far as it is able, to the known truths 
of all the sciences affecting human experience and human con- 
duct. The resort to nonlegal materials is not confined to the 
solution of common-law problems ; it is made, though perhaps to 
a less degree, in the interpretation and application of statutes.'* 

Equity. The jurisdictions of this country which adopted the 
English common law adopted also the English equity system; 
and the noiistatutory rules administered by Courts of Equity are 
included in the term common law as ordinarily used. Orig- 
inally'', here as in England, the courts which administered these 
rules of equity and good conscience were separate tribunals. 
Later the same court sat at times to hear common law cases and 
at other times to try suits in equity. The distinctions, however, 
between tbe two classes of cases as to practice, procedure and 
jurisdiction remained, If a litigant brought his case in equity 
when he ought to have sued at common law, his case was dis- 
missed, and he had the privilege of beginning his action at com- 
mon law before the same court. Under most modern codes and 
under the Federal Rules of Civil Procedure the distinction be- 
tween actions at law and suits in equity is abolished; and a 
litigant is not ordinarily turned out of court merely because he 
lias sought equitable relief where he should have asked for legal 
relief. In jurisdicticms where the distinction persists, it is now 
provided that a case which is brought on the wrong side of the 

* See Cardozo, The Nature of the Judicial Process. 
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court may be transferred to tbe other without undue delay or 
expense. 

In seeking a proper rule for any pending cause the court hav- 
ing to decide an equitable issue proceeds in the same manner as a 
court of common law. Applicable statutes are controlling ; 
prior judicial decisions of equitable tribunals come next, but all 
the other materials usable hy any judicial body may be consid- 
ered and given due weight. 

Admiralty, The rules governing maritime causes have their 
foundation in “the ancient laws, customs and usages of '■the 
seas.’’ The judicial power of the United States comprehends all 
cases of admiralty and maritime jurisdiction. When a United 
States court is trying a cause in admiralty, not only is its pro- 
cedure different, but the substantive rules may also vary greatly 
from those which would he applied by the same court in a non- 
raaritime cause involving the same facts. Of course, pertinent 
valid legislation, prior judicial decisions in admiralty, other 
legal materials and the knowm truths of the sciences affecting 
human experience and human conduct are operative here in 
influencing the court’s determination of the rule which is to be 
employed to solve the problem presented, in tbe same manner as 
they are operative with courts handling a common-law contro- 
versy or an equitable issue. The only diversity is that the appli- 
cable statutes, precedents and known truths will probably be 
different. 

Law Merchant. The rules administered by courts of com-' 
mon law, equity and admiralty are binding upon all members of 
tlie community without distinction. The nature of the dispute 
or of the relief demanded determines which court has jurisdic- 
tion. The customs and usages of the sea originally applied in 
admiralty were in large part the customs and usages of marine 
merchants; and as early as the thirteenth century it was recog- 
nized in England that all mercantile transactions, maritime and 
nonmaritime, were governed by a body of'sules inapplicable to 
nonmercautile matters. The nonmaritime law merchant had a 
marked effect upon the development of the common law, and 
many of its rules were adapted in toto by the common-law 
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courts; but it did not succeed in becoming an independent 
braneii or department of jurisprudence; nor were its provisions 
ever regarded either in England or in America as law for a 
particular class of persons as distinguished from a class of 
controversies or transactions.® 

Canon Law. The rules which the ecclesiastical courts in 
England in the Middle Ages applied in the causes over which 
they exercised jurisdiction had a considerable influence in shap- 
ing the Anglo-American law of marriage, divorce, legitimacy and 
administration of decedents’ estates. To that extent the canon 
law is one of the sources of our law of today. But no system of 
canon law has ever prevailed in the United States wherein a 
churchinan could successfully claim not to be subject to the law 
of the land. 

Military Law. The 1920 edition of the Manual for Courts- 
Martial for the Army declares military law to be: 

“. . . The legal system that regulates the government 

of the military establishment. It is a branch of the munic- 
ipal law, and in the United States derives its existence from 
special constitutional grants of power. It is both written 
and unwritten. The sources of written military law are the 
Articles of “War enacted by Congress June 4, 1920; other 
statutory enactments relating to the military service; the 
Army Regulations; this official Manual for Courts-Martial; 
and general and special orders and decisions promulgated 
by the War Department and by area, department, post, and 
other commanders. The unwritten military law is the 
‘custom of war,’ consisting of customs of the service, both 
in peace and war.”® 

Winthrop says that ‘ ‘ Military law proper is that branch of the 
public law which is enacted or ordained for the government ex- 
clusively of the military state, and is operative equally in peace 
and in war.’” 

®1 Pollock and Maitland, History of English Law (2 ed. 1905), 
466-467. 

® War Dept., Document No. 1063, Government Planting Office, 1920. 

’'Winthrop ’a Military Law and Precedents (2 ed. 1896) 4. ^ 
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The rules applicable to the naval forces should he included. 
The sources of this branch of written military law are the 
Articles for the Government of the Navy, other statutory enact- 
ments relating to the naval service, navy regulations and iustruc- 
tions issued by the Secretary of the Navy, including General 
Orders, Uniform Eegulations, Signal and Drill Boohs and Naval 
Courts and Boards. 

The sources from which the unwritten military law may be 
deduced are decisions of the Courts of the United States, deci- 
sions of Courts-Martial, and opinions of the Judge Advocate 
General of the Army, of the Judge Advocate General of the 
Navy and of the Attorney-General.® Courts-martial like other 
judicial tribunals are frequently confronted with questions not 
soluble by statute or prior adjudication. In such eases they 
must and do act in much the same manner as other courts. 

Law and Morals.® It is important to bear in mind that the 
law furnishes only part of the sanctions which influence the 
conduct of members of an organized society. Many men who 
would give no thought' to legal consequences are deterred from 
a given course of behavior by their religious convictions or their 
conceptions of ethics or their notions of etiquette or the written 
or unwritten codes of conduct of their associates in business, 
their clubs or their trade organizations. This is no place to 
discuss the much debated relationship between law and ethics 
or law and morals or the effects of one upon the other. If it be 
granted that “Ethics aims at perfecting the individual char-, 
acter,” “Morals look to thought and feeling,’’®® and ethics 
attempts “to discover those rules w'hieh should be followed be- 
cause they are good in themselves,”®® while the “law looks to 
acts . . . seeks only to regulate the relations of individuals 

with each other and with the state, ’ ’ ®® then it must be clear that 
the area covered by law is not coextensive with that governed 

* See footnote 38, ch. 1. 

® See Ames, Lectures on Legal History, 435-452 ; 310-322. Pound, 
Law and Morals; Pollock, First Book of Juiil^rudence (5 ed.), 46-54; 
1 Pollock and Maitland, History of English Law (2 ed.), xxv-xxvi; 
Paton, A Text-Book of Jurisprudence 57-61. 

1® Pound, Outline of Lectures on Jurisprudence (5 ed., 1943) 83, 82. 

®® Paton, A Text-Book of Jurisprudence, 57. 

Pound, Outline of Jurisprudence (5 ed., 1943) 82, 83. 
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by ethics and morals. Courts will be found formulating and 
applying rules that have little or no basis in ethics or morals; 
they may, for example, have to determine which of two equally 
blameless persons will have to bear a loss, they may impose 
liability upon one who has been guilty of no fault or refuse to 
penalize eonduet obnoxious even to the morally obtuse. 

It would be difScnlt, if not impossible, to discover a principle 
of ethics determinative of the content of the rules of the road. 
Wlierever a highway is much travelled, some regulations are 
necessary to prevent confusion and accident. But ethics is not 
eoneerncd whether the traveller shall pass oncoming traffic upon 
the right or left, or whether he who approaches an intersection 
of highways from the right shall have the right of way over him 
who approaches from the left, or vice versa. After the rules are 
once established, a proper sense of morals maj’' require all 
travellers to know and obey them, bnt morals has nothing to say 
as to what the rules shall approve or denounce. Again suppose 
that C steals A’s chattel and sells it to B, whose condnet in 
purchasing it is quite beyond reproach; or that C by fraud 
induces A to sell A’s chattel to C and 0 then sells it to B, who 
buys in good faith. In a controversy between A and B, the 
courts must place the loss caused bj'' C’s misconduct upon one 
of two morally innocent persons. How can ethics or morals be of 
appreciable assistance in solving this problem? As a matter of 
fact, the courts favor A in the first case and B in the second, but 
on what ethical grounds can the cases be distinguished f 

There are, however, situations where the currently accepted 
standards of ethics are deliberately disregarded by the law. A 
person who has exercised the greatest care that human foresight 
could conceive to prevent harm to another may nevertheless have 
to answer for such harm. The example which will immediately 
suggest itself is the common law rule which makes a master 
responsible for injury done by bis servant in the scope of his 
employment regardless of the care which the master used in 
selecting the servant, in giving him adequate instructions, and 
in furnishing him proper instrumentalities. Perhaps the various 
workmen’s compensation acts may be cited as another instance, 
for they impose liability without fault; but it may well be said 
that these merely require of the employer a standard of conduct 
which prevailing moral notions demand in the light of existing^ 
social and economic conditions. On the other hand it sometimes 
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happens that for practical reasons the courts decline to enforce 
the most elementary precepts of ethics and morals. To refuse 
to perform a promise deliberately made, without the slightest 
change in circumstances and without the shadow of excuse for 
the refusal, is unquestionably bad morals ; but unless the 
promisor has received a consideration or attached his seal to the 
promise, the common law ordinarily leaves him free to break it. 
A person who saw an infant helplessly struggling in a shallow 
pool and who could easily have effected a rescue but deliberately 
refused to attempt it would be deemed unfit to associate with 
decent people, but, generally speaking, would be legally blame- 
less. No one is as yet legally bound to play the Good Samaritan. 
“Thou shalt not bear false witness” is a command of religion 
and ethics, and yet the courts tell us that a judge, iu the course 
of his official duty, may with impunity utter the following false 
and malicious slander concerning the plaintiff: “It is our opin- 
ion that this has been a gross attempt to blackmail. From 
what we have heard of this man, he has been in the habit of 
trying to extort money from persons by illegal means, and if he 
found himself in gaol for twelve months, it would possibly do 
him a good deal of good.”'-* For one robed in the authority 
of high judicial office to decide a case corruptly in order to 
satisfy his malice against one of the parties is to sin against the 
most obvious requirements of common decency, to say nothing 
of the principles of ethics. But the Supreme Court of Tenn- 
essee, following respectable precedents, held a judge not legally 
responsible to plain tiff against whom he ‘ ‘ corruptly, maliciously, 
wickedly and oppressively” decided a disbarment proceeding.'^ 
Religion and morals may denounce covetousness, hut the law 
encourages competition none the less where the competitor is 
motivated by covetousness of his neighbor’s profits. In all these 
cases, and in many more that might readily be suggested, the 
courts refuse to give the injured person relief, not because they 
approve the conduct of the wrongdoer or do not appreciate the 
injustice done the injured party, but becj^use considerations of 
expediency and policy make it impracticable to enforce in such 
circumstances the standards of conduct which religion, ethics or 
morals may demand. 

-13 Law v. Llewellyn, [1906] 1 K. B. 487. 

J^J^1902) Webb v. Fisher, 109 Tenn. 701. 
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MAIN TOPICS OP THE LAW 

Divisions for Convenience. It Has been frequently observed 
that tbe law is an indivisible unit. No part of it ean be ade- 
quately appreciated except in its proper relation to the whole. 
Yet ±be subject is of so vast a content that for purposes of study 
it must be separated into divisions.^ These must be more or less 
arbitrarily made, and they will of necessity gradually blend into 
each other. Prom one standpoint it might well be advantageous 
to consider the substantive law separately from the procedural 
or adjective law. Under the former would be studied those rules 
which declare the legal relations of litigants when the courts have 
been properly moved to action upon facts duly presented to 
them; under the latter, the means and methods of setting the 
courts in motion, making the facts known to them and effectuat- 
ing their judgments. Still these grand divisions are too large for 
close examination, and further subdivision is required. The 
substantive law is often treated under three main topics, Con- 
tracts, Crimes and Torts. 

Contracts. Among the rules which the courts of a society 
that has reached a comparatively advanced stage of civilization 
are called upon to declare and administer, are those having to do 
with the enforceability and enforcement of promises. Such prom- 
ises as the courts hold to be enforceable are termed contracts. 
And the law of contracts consists in general of those rules which 
define what conduct, verbal or nonverbal, amounts to a proipise, 
what circumstances must attend a promise to make it enforce- 
able, what facts operate to justify or excuse nonperformance or 
to discharge the promise, and what relief, if any, is to he given 
to persons injured by -nonperformance. 

Crimes. Every member of an organized society owes to the 
state, that is, to all the other members in their aggregate capac- 

^ Bishop, Non-Contract Law, 1; PoUook, First Book of Jurisprudence^ 
(6 ed.), 84. ~ 
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ity, a duty to conform to such regulations as are prescribed by 
the state for its welfare as a state, as distinguished from the 
regulations prescribed for the welfare of the individual members 
as such. A violation of that duty constitutes a crime, and the 
violator is subject to punishment in a proceeding by the state. 
The law of crimes, or criminal law is composed of such regula- 
tions and of the rules which declare and delimit such duty, 
define the acts and omissions constituting its violation, and fix 
the penalties therefor. It would be easy to pick flaws in the 
foregoing statements were they offered as precisely correct 
definitions. But they arc sufficiently exact to furnish a working 
idea of the scope of this field of the law. 

^ Torts, To frame a nicely accurate definition of a tort, too, 
would be an unprofitable, if not impossible task. It has been 
attempted by many commentators and text writers with indif- 
ferent success. Professor Wigmore would wish the term out of 
existence : 

“Never did a Name so obstruct a true understanding of 
the Thing. To such a plight has it brought us that a 
favorite mode of defluing a Tort is to declare merely that 
it is not a Contract. As if a man were to define Chemistry 
by pointing out that it is not Physics nor Mathematics 1’’* 

But for purposes of discrimination it may be helpful to know 
what a thing is not; and a consideration of several standard 
definitions may give a practical notion of the characteristics of 
a tort and of the features which distinguish it from a crime or 
breach of contract. Salmond says : 

“We may accordingly define a tort as a civil wrong for 
which th e remedy is an action f^ damages7 and wh ich^ 
not exelnsiveiy the breach of a contract or the brea cE~of a 
trust or other merely equitable obligation.’’ ® 

Bishop phrases it thus : 

“The word ‘tort’ means nearly the same thing as the 
expression ‘civil wrong.’ It denotes an injury inflicted 
otherwise than ^y a mere breach of contract ; or, to be more 

^Wigmore, Select Cases on the Law of Torts, YII. 

^g^mond, Law of Torts (6 ed.), 7. 
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nieely accurate, a tort is one’s disturbance of another in 
rights which the law has created either in the absence of 
contract, or in consequence of a relation which a contract 
had established between the parties.”^ 

Professor Burdick has offered the following : 

“A tort is an act or omission which unlawfully violates 
a person’s right created bj^ the law, and for which the 
^ appropriate remedy is a common law action for damages by 
the injured person.”^ 

Comparisons. Some attributes a tort has in common with a 
breach of contract. The duty violated iii both cases is one owed 
to an individual as such and not to the state ; in both the relief 
obtained may consist of damages; in both the remedy is an ac- 
tion brought by the injured party. But i}i contract the duty 
comes into existence only when the.. duty -bearer has voluntarily 
undertaken to assume it; the duty is merely to perform a proitf- 
ise. So, roughly speaking, it is sometimes said that the duty is 
created by the acts of the parties. What is meant is, that when 
a person’s conduct amounts to what society through its properly 
constituted agencies declares to be an enforceable promise, 
society lays on him the duty to fulfill that promise. In tort, on 
the other hand, the duty is put upon the individual member of 
the community often merely because he is such member, and 
usually, if not always, regardless of whether he has voluntarily 
undertaken to assume it. It may be that the particular duty 
is imposed only because the duty-bearer has brought himself into 
a particular consensual relationship with another or others, for 
example, that of carrier and passenger, or of landlord and 
tenant. But the duty, violation of which is named a tort, is not 
merely that of fulfilling a promise made to that other or those 
others. And that is what Professor Burdick means when he says 
that the right infringed by a'tort is “crea^dfiy law.” The 
characteristics which the tort ain^the breach oi.nontract have in 
common distinguish-" each of them' from the crime. The duty 
violated by a crime is oue owed, not to an individual member of 
society as such but to the state; no relief is obtained by the 


^Bishop, Non-Contract Law, 3. 
® Burdick, Torts (3 ed.), 12. 
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injured party, and tlie wrongdoer is pursued, not in an action 
by the wronged, but in a proceeding instituted and prosecuted 
by and in the name of the state, the object of which is the pun- 
ishment of the wrongdoer. But as in the case of the tort, the 
duty is imposed without regard to the will of the duty-bearer. 

Examples. The same act or omission may or may not con- 
stitute both a tort and a crime according to the circumstances 
of the particu lar c ase. For example, if A while hurrying along 
the public street, carelessly but uni nten tioiially collides with B. 
and injures him, A'inva'des 13 ’s private" right to personal im- 
munity, but He does no 'wrong to the state as such : he commits 
a tort but not a cri me. If A is merely drunk and disorderly on 
a public street, or if A ia the seclusion of his home intentionally 
maims himself, he violates his duty to conform to a regulation 
prescribed by the state for its welfare as such, although he does 
not infringe the right of any individual a.s an individual: he 
commits a crime but not a tort. But if A intentionally beats B 
upon the public street or if he intentionally maims B, he not 
only transgresses his duty not to interfere with B’s person but he 
is also guilty of an infraction of a rule esta blished by the sta;^ 
for it s welfare as ,a stat e. He is subject" to a civil action for 
damages by B and t'o "a criminal prosecution by the state. 
Against B as an individual he commits a tort ; against the state 
he commits a crime. Similarly the same act or omission may or 
may not he a tort and a breach of contract, or a tort, a crime 
and a breach of contract. If B has his chattel stored in a ware- 
house, and A, by acting as a reasonably prudent man would not 
act, injures^ that chattel , he violates his duty not to interfe re 
unjustifiably with B’s property, and commits a tort. If A, in 
consideration of a sura of money to him paid by B, promises B to 
guard and protect that chattel from injury and theft, and as 
before negligently injnres.it, he commits a tort as before, but he 
also breaks an enforceable promise and is guilty of a breach of 
contract. If after making the promise A steals the chattel, he 
brea ks his contract as before ; he also violates B ’s right to 
his property free fr om u njustifiable interference, and_he trans- 
greises ajlu^ owed by him tc ).ttLe-.stateras_s uch. His_mngle act 
constitutes a breach of contract, a tort and a crime. 
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Quasi-Contract. Furthermore there are certain noncontrac- 
tual duties for the violation of which redress is given in the form 
of action usually reserved for contracts. They are imposed by 
law in the sense that the consent or lack of consent of the duty- 
bearer to their creation is entirely immaterial. The wrong done 
by the transgression of such a duty would fit Professor Bur- 
dick’s definition of a tort, but it is usually classified as a breach 
of quasi-eontract, and in some instances the operative facts con- 
stituting the breach of duty would not support a tort action. 
Suppose that, after due process of law, B recovers a judgment 
against A upon a claim which A has from the beginning vigor- 
ously resisted ; suppose further that A has consistently declared 
that he would never pay the claim or any judgment founded 
upon it. A still refuses to pay. Now clearly A has not inter- 
fered with B’s person or property in any way ; he has made and 
broken no promise to B ; he has not violated a rule laid down 
by the state for its protection as a state. But just as clearly he 
is refusing to perform a duty to B which society through its 
duly authorized agent, the court rendering the judgment, has 
imposed upon him. If the entire field of law is occupied by Con- 
tracts, Crimes and Torts, the definition of one of these divisions 
must be so framed as to include this case ; or a remedy may be 
provided for this breach of duty as if it did belong in one of 
these fields. The latter alternative has been chosen. B may 
bring his action and allege that A promised to pay the judgment. 
Of course he can never support this allegation by proof, but the 
courts have said that he need not so support it, because the 
promise will be implied. What they mean is that the duty is 
imposed upon A regardless of auy intention, desire or promise on 
his part, and that B may have the same remedy as if A had 
promised; the duty is quasi-contraetual, as if created by con- 
tract. Again, take the following case. A, falsely pretending to 
act as P’s agent, collected from D a sum of money which D 
owed to P, and refused to pay it over to P or to return it to D, 
When A got the money from D, he committed a tort against D 
because D had the right not to have his money taken from him 
by such a fraud ; as against the state in most jurisdictions A was 
guilty of a crime. But as against P, A cannot be said to have 
committed a tort ; he made no misrepresentation to P and in no 
way interfered with his person or property. Nor did he break 
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any promise to P. Conceivably P should have no cause of action 
against A. Yet it is well settled that P may bring his action 
alleging , that A promised P to pay the money over to P, and 
may succeed in the action without any proof of the promise. 
Here again A’s duty to P is quasi-contr actual. These two ex- 
amples are sufficient to show that certain conduct may be a 
breach of a quasi-eontraet only, and that certain other conduct 
may, according to the aspect in which it is regarded, constitute 
a crime, a tort and a breach of quasi-contract. If to the facts 
in the second case is added an express promise by A to D to pay 
the money over to P, A’s conduct would also be a breach 'of 
contract. 

Further Subdivisions. The foregoing discussion has demon- 
strated the truth of Bishop’s statement that the law is a parti- 
tionless whole, and that its division into subjects is useful only 
for convenience in study. And during the study of a particular 
topic the student must never forget that the total operative 
effect of any fact upon the legal relations of any person involved 
cannot be determined without a survey of the entire field. The 
division of the field of law into Contracts, Crimes, Torts and 
Quasi-Contracts is not sufficient for intelligent intensive study, 
and often it is advisable to make divisions which cut across two 
or more of these major divisions. For example, the average law 
school curriculum has long offered not only fundamental courses 
in Contracts, Crimes and Torts ; it has also provided for a study 
of special forms of Contract in courses on Sales, Negotiable 
Instruments, Suretyship, and Mortgages. The law of torts, 
contracts and quasi-contracts as applied to Property, Public 
Service Companies, Corporations, Partnership, and Agency is 
usually considered in separate courses. The effects given by the 
law to certain relationships, most of them having their inception 
in contract, are ordinarily treated in courses on Public Service 
Companies, Agency, Partnership, Corporations, and Domestic 
Relations. Attention to rules governing procedure in the courts 
is given in courses on Pleading, Practice and Evidence ; and those 
rules which were applied in the courts of equity as distinguished 
from the courts of common law form the subject matter of courses 
in Equity and Trusts. More recently the laws governing taxa- 
tiflji, relations between employers and labor unions, and the 
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powers, duties, and procedure of administrative tribunals havej' 
become so complex and so important as to require detailed study! 
in separate courses. Separate treatment is also given to^constitu- 
tional law, the interpretation of statutes, and at times the drafti 
ing of legislation. New arrangements of subject matter based on 
theories of practical operation of the pertinent rules in business 
and on modern theories of pedagogy have been tried in some 
schools. Indeed the extent to which and manner in which the 
subdivision of the field may be carried depends upon the 
thoroughness and intensity with which any specified aspect of a 
subject or subjects is to be studied. 
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PROOBDUEE 

The law student deyotes a major portion o£ hia attention to 
the rules which declare the legal relations of litigants when all 
relevant facts are known or assumed. If he is to know how" these 
rules are made to operate in practice, he must inquire in what 
manner a controversy is brought to the attention of the courts, 
how questions of law are raised and determined, how the facts 
are made known ; in short, by what procedure the courts are 
moved to action, To answer these queries in detail would re- 
quire volumes. It must suffice to indicate briefly what takes 
place in a lawsuit and 'how the court comes to deliver the opinion 
in which it sets forth its reason for its adjudication. But at 
least so much is necessary as a basis for an intelligent reading 
and a proper evaluation of the report of a judicial decision. 

Beginning the Action. Suppose that Samuel Student and 
Peter Policeman have been engaged in an al tercation . Student 
asserts that while he was peaceably walking along the stre et. 
Policeman without cause struck him with a club and severel y 
injured him. He retains Liewis Lawyer to bring ac tion against 
Policeman. After making as thorough an investigation as prac- 
ticable, Lawyer is of the opinion that Policeman was at fault 
and ought to respond in damages. If this had happened under 
the old common ''law^syktem in England, Lawyer’s first task 
would have been to determine what writ and form of action 
would afford the proper remedy. In the next chapter the scope 
of the various forms of action and the importance of selecting 
the correct form are explained. Suffice it to say now that in this 
instance Lawyer would have gone or have had Student go to the 
Chancery Office for a writ in Trespass, which would have issued 
in substantially the following form : 

‘ ‘ The King to the Sheriff, greeting : If Samuel Student 
shall make you secure for prosecuting his claim, then put 
by safe gages and pledges Peter Policeman that he be before 
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us on the Morrow of All Souls wheresoever we shall be in 
England to show cause why with force and arms he made 
an assault upon the said Samuel Student at N and heat, 
wounded and illtreated him so that his life was despaired of 
and other enormities to him did to the great damage of him 
the said Samuel Student and against our peace. And have 
there the names of the pledges and this writ. Witness, 
etc.”i 

The sheriff would have summoned the defendant Policeman as 
commanded in the writ. On the designated day Policeman, let 
it be supposed, would have appeared and Student would have 
been there too. In earlier times these appearances would have 
been actually made in open court; and, as is explained in Chap- 
ter VI, the parties by oral pleading would have reached an 
issue. In later times the appearances would have been made 
by serving or filing written statements of appearance, and each 
pleading would have been written and would have been served 
or filed at prescribed periods of time. 


Beginning the Action in a United States District Court. If 
the plaintiff is a nonresident of the state in which he brings his 
action and his claim is for more than $3,000, he may bring it 
against the resident defendant in the local United States Dis- 
trict Court. He begins by filing a complaint in the court, 
Thereupon the clerk forthwith issues a summons and delivers 
it for service to the marshal or to a person specially appointed 
to serve it. The summons will read t 


District Court of the United States for the 
Southern District of New York 


Samuel Student, Plaintiff 

V. 

Peter Policeman, Defendant 


Summons 


To the above-named Defendant : 

You are hereby summoned and required to serve upon 
Lewis Lawyer, plaintiff’s attorney, whose address is 24 


1 See Maitland, Equity and the Forms of Action at Common Law 
( 1909 ), 383 . 
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Broadway, New York City, an answer to the complaint 
which is herewith served upon you, within 20 days after 
se^rviee of this summons upon you, exclusive of the day of 
service. If you fail to do so, judgment by default will be 
taken against you for the relief deraairded in the complaint. 

Dated Sept. 1, 1947. 

(Seal of United States District Court) 

John Clark 
Clerk of Court. 

The complaint should contain this allegation: 

Plaintiff is a citizen of Connecticut and defendant is a 
citizen of New York. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of $3,000. 

The remainder of the complaint may be substantially the same 
as that set out below for the action in New York. ' The summons 
and the complaint will be served together as provided in Rule 4, 
Federal Rules of Civil Procedure. 

Beginning the Action in New York. If this controversy 
occurs in New York to-day. Lawyer may start his action without 
any application to any court or official. He will first make out a 
summons in the following form : 

Supreme Court of New York, 

County of New York. 

Samuel Student, Plaintiff, f 

against J Summons 

Peter Policeman, Defendant. [ 

To the above-named Defendant : 

You are hereby summoned to answer the complaint in 
this action and to serve a copy of yonr answer or, if the 
complaint is not served with this summons, to serye a no- 
tice of appearance, on the plaintiff’s attorney within 
twenty days after lihe service of this summons, exclusive of 
the daj’’ of service. In case of your failure to appear or 
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answer, judgment will be taken against j^u by default for 
the relief demanded in the complaint.® 

Lewis Laytteb, 

Attorney for PlaintifC, 

24 Broadway, 

Borough of Manhattan, 

New York City. 

He will cause this summons to be served upon the defendant. 
Policeman, by the sheriff or some indifferent person, who will 
make the service by handing to and leaving with gplieeman a 
correct copy thereof.® The complaint may, but need not, be 
attached to and served with the summons. If not so attached, 
the defendant may procure a copy of it by serving on plain- 
tiff’s attorney a notice of appearance and a 'demand for such 
copy. The complaint will read substantially as follows ; 

(Title as in the Summons, with “Complaint” substituted 

for “Summons.”) 

Comes now the plaintiff in the above-entitled action and 
for cause of action against defendant complains and alleges: 

1. On January 3, 1947, the above-named defendant in 
the City and County of New York assaulted and beat the 
plaintiff, and with a stick and with his fists gave and 
struck the plaintiff a great many violent blows and 
strokes on and about his head, arms and body, and thereby 
broke plaintiff’s right arm above the elbow and fractured 
plaintiff’s skull. 

2. By reason of the injuries so inflicted upon plaintiff 
by defendant, plaintiff suffered great bodily and mental 
anguish, and became permanently disabled and crippled 
for life, to his damage in the sum of $10,000. 

3. Prior to the infliction of said injuries plaintiff was,; 
employed as an instructor in the X Y Tutoring School 
and was receiving a salary of $200 per month. 

4. By reason of the injuries so inflicted upon plaintiff 
by defendant plaintiff was unable to attend to his busi- 

® New York Civil Practice Rule 45. 

8 This is the usual personal service. Provision is made for sub- 
stituted service in specified situations. ^ 
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ness as tutor for a period of six months, and necessarily 
paid out for medical and surgical services the sum of 
^$600. 

Wherefore plaintiff prays judgment against defendant in 
the sum of $11,800, together with his costs and disburse- 
ments herein. 

Beginning the Action in Connecticut. If the action is to he 
brought in Conneetieut, the plaintiff or his attorney will apply 
for a writ of Summons to a justice of the peace, a commissioner 
of the Superior Court (and all duly licensed attorneys are such 
commissioners) or a judge or clerk of the court to which the 
writ is to he returnable. Ills attorney will in practice have the 
writ all ready for signature, and it will be in the following form : 

To the Sheriff of the County of New Haven, his deputy, 
or either constable of the Town of New JIaven in said 
county, greeting; 

By authority of the State of Connecticut, you are hereby 
commanded to summon Peter Policeman of the City and 
County of New Haven to appear before the Superior Court 
to be holden at the City of New Haveu within and for the 
County of New Haven, on the first Tuesday of March 
A. D. 1947, at 10 o’clock in the forenoon, then and there to 
answer unto Samuel Student of the City aud County of 
New Haveu in a civil action, wherein the plaintiff complains 
and says: 

1. On January 1, 1947, the defendant assaulted the 
plaintiff and beat him with a cane and with his fists. 

2. The plaintiff was then a tutor, receiving a salary of 
$200 per month. 

3. Said battery broke plaintiff’s rigid arm above the 
elbow and fractured his skull, and he was thereby dis- 
abled from attending to his business for six months 
thereafter and compelled to pay $600 for medicines and 
medical care and attention. 

The plaintiff claims $11,800 damages. 

I, John Williams, the subscribing authority, hereby certify 
that I have personal knowledge as to the financial respon- 
^ sibility of the plaintiff, and deem it sufficient. 
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Of this writ with your doings thereon make due return. 

John Williams, Justice of the Peace. 

The sheriff or constable will serve the writ by leaving' an at- 
tested copy of it with defendant or at his usual abode. 

Beginning the Action in Some Other Jurisdictions. In some 
jurisdictions the action is begun by filing with the Clerk of the 
Court a Praecipe for a Summons, in some others by filing the 
complaint and a Praecipe for a Summons. The Praecipe will 
usually be entitled with the name of the court and county, and 
with the names of the parties, as in the sample summons used 
in New York, set out above, and will be signed by tbe plaintiff 
or his attorney. The body of it will be substantially as follows ; 

"The clerk of the District Court will please issue sum- 
mons in the above-entitled action returnable according to 
law. ’ ’ 

or 

‘ ‘ The clerk of the said court will issue a summons in the 
above-entitled action directed to the sheriff of the County of 
X, and returnable to the October term 1947." 

The elerk of the court will issue a summons aecordiug to the 
request in the Praecipe, and the proper officer will serve it upon 
the defendant. 

Raising and Deciding an Issue of Law. When Policeman is 
served with the summons, if he is wise, he will retain an attorney. 
Let it be assumed that he employs 'vArthur Andrew. Andrew’s 
first task will be to examine the declaration or complaint. If it 
has not been served with the summons but is on file in the office 
of the clerk of the court, he may inspect it there and make a 
copy of it; if not on file, he may secure a copy from plaintiff’s 
attorney. If after scrutinizing the complaint he is convinced 
that the facta alleged therein disclose no legal claim against 
Policeman, he may desire to challenge its suffieieney. He will 
have to make an appearance for Policeman. In. some jurisdic- 
tions this is done by filing -with the elerk of the court a statement 
that Peter Policeman appears by his attorney, Arthur Andrew ; 
in others, by delivering to plaintiff’s attorney a notice of such 
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appearance or by serving on him a pleading in response to the 
complaint. In attacking the complaint, at common lav? and 
•under^most codes, he -will interpose a demurrer. (See Chapter 
VI.) Ill New York and a few other jurisdictions he will make 
a motion for judgment dismissing the complaint on the ground 
that it does not state facts sufficient to constitute a cause of 
action, lii a United States District Court he may make such a 
motion on the ground that the complaint fails to state a claim 
upon which relief can be granted.* The demurrer or motion will 
be brought on for argument before the court without a jury. 
The court will hear argument upon the question whether, assum- 
ing all the facts stated in plaintiff’s complaint to be true, de- 
fendant has committed any wrong against plaintiff for which the 
law will give him redress in this action. But it will receive no 
testimony at all; the decision must be made upon the allegations 
"of the complaint alone. If the court holds plaintiff’s pleading 
insufficient, it will order judgment for defendant unless plaintiff 
prays and gets leave to amend : if it holds the pleading sufficient, 
it will order judgment for plaintiff unless defendant prays 
and gets leave to interpose a plea or answer. Under modern 
codes it is often provided that the order for judgment must 
contain such leave. Sometimes, hut not often, the court in mak- 
ing its decision will render an opinion which will he printed in 
the regular law reports. If no amendment is made or plea inter- 
posed, judgment will be entered according to the order, unless by 
the local practice the order is appealable, and an appeal there- 
from is perfected. 

Raising an Issue of Fact. If Andrew determines that the 
complaint does require an answer on the facts, he will ascertain 
from Policeman his version of the occurrence. Let it be assumed 
that Policeman denies that he struck Student. After making an 
appearance for Policeman in the manner required by the local 
rules of practice, he will put in a plea oh general issue or an 
answer of general denial (see Chapter VI), and thus raise an 
issue of fact for trial by a jury.® 

*He need not make such a motion in the United States District 
Court but may set out this ground as a defense in his answer. 

® The plaintiff may attack defendant ’s answer for insuffleieney in 
law by a procedure similar to that by ■which, defendant may attack 
plaintiff’s complaint. 
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Bringing Issue of Fact on for Trial by Jury. It miglit be 
supposed tbat after the issue between Student and Policeman 
has thus been made by the pleadings, it would automatically 
come before the court and jury for trial. But not so. In most 
jurisdictions it might forever lie undetermined in the absence 
of further action by one of the parties. Courts hold series of 
sessions, known as terms, periodically. If Student’s case is 
pending in the New York Supreme Court .and he wants it tried, 
his attorney must, at least twelve days before the opening of the 
term file with the clerk of the court a note of issue stating the 
title of the action, the names and addresses of the attorneys, the 
time when the last pleading was served, whether the action is 
triable by a jury or by the court without a jury, the term at 
which a trial of the action is desired, the specific nature and 
object of the action. The clerk will then enter the case upon the 
calendar as of the date of the filing of the note of issue. With 
the note of issue there must be filed proof of service of a copy 
of the note of issue. If the case is pending in the Connecticut 
Superior Court, Student’s attorney will request the clerk in 
writiiig to put the case on the trial list ; and the clerk will notify 
Policeman’s attorney, ordinarily by mail, of this request. The 
request should be made a specified number of daj's before the 
opening of the term, but it maj'’ be made later, though never less 
than a prescribed period before the opening of court on the day 
when the case is assigned for trial. In practically all other 
jurisdictions some .such steps must be taken by one of the parties. 
The latest rules must be consulted. 

The foregoing notices and requests merely get the ease in its 
regular order upon the trial list. It still has to be assigned for 
trial according to the local practice. In some places, on the first 
day of the term, the entire list or calendar is called, a determina- 
tion is made whether any of them are not ready for trial during 
the term, and the cases for trial by jury are separated from those 
for trial by the court. After the unready cases are eliminated, 
the others may be set for trial, each for a day certain, or all in 
the order in which they appear on the list as revised. In other 
places there is no call of the list, but at stated intervals a session 
of the court is held for the purpose of selectiug from it eases 
for trial during a comparatively short period then next epsuing. 
For example, in Connectient a brief session is usually held op- 
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Friday for the purpose of setting eases to be tried during the 
following weeh. In still other places, the selection of cases from 
the list is made by subordinate administrative officials of the 
court. The lawyer must always conform to the current local 
practice. 

Motions Before Trial. Under modern practice either party 
may make a motion for judgment on the pleadings. This will 
raise the question whether, granting the truth of all uncontro- 
verted allegations in the pleadings, the moving party is entitled 
to judgment. 

In a number of jurisdictions provision is made for compelling 
one party to disclose to the other pertinent information before 
trial, for entry of summary judgment on undisputed facts dis- 
closed by affidavit or by examination of witnesses or parties 
before trial, and for a pre-trial hearing in which immaterial 
matters and issues made by the pleadings but insupportable by 
evidence maj' be eliminated, and other measures for expediting 
the trial may be taken. 

Trial of the Issues. Assume that the case of Student against 
Policeman has been set for trial in a specified court room immedi- 
ately after the case of Jones v. Smith. Both La,wyer and 
Andrew will have to be ready to go on immediately at the con- 
clusion of the Jones-Smith trial. They will be on hand with 
their respective clients and witnesses. If the trial is to be with- 
out a jury, the court or the clerk will call the case and the at- 
torney for plaintiff will make his opening statement. If the 
trial is to be by jury the court will order the clerk to call the 
next case; and when he has said “Samuel Student against Peter 
Policeman,’’ and the attorneys have answered that they are 
I'cady, the court will direct the clerk to call a jury. 

. Same — Getting the Jury. At common law the writ directing 
the sheriff to summon a jni*y did not specify the manner in 
which the juror, s should be chosen, and he> made his own selec- 
tion of the necessary number of eligible persons. If the sheriff 
was known not to be an indifferent person in the litigation for 
which the jury was summoned, the writ was directed to the 
coroner; and in case he also was not indifferent, the writ was 
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directed to four elisors. At present statutes specify tlie qualifi- 
cations of jurors and describe in some detail the method by which 
they arc to be selected. The group summoned for jury duty is 
called the array. At common law a party to an action was en- 
titled to challenge the array on the ground that the sheriff or 
coroner who made the selection was not indifferent, that is, had 
some iutererst in the case or was related to one of the parties. 
Under modern practice such a challenge may be made because of 
any substantial departure from the procedure prescribed by 
statute. Usually such a challenge must be made before any 
individual juror is chosen for tlie trial of the case. 

Bach juror must possess certain general and certain special 
qualificatious to be eligible to act in a particular case. For 
example, he must usually be an elector of the jurisdiction, 
must not be related within a certain degree of consanguinity 
to either party and must be in such a state of mind toward 
the parties and the case as to be able to try the issue fairly 
and impartially. For alleged lack of any of these qualifi- 
cations he may be challenged by either party, and if the chal- 
lenge is found true, he will not be permitted to serve. Such 
challenges are termed challenges for cause. In addition by stat- 
ute each party may ■ without assigning any reason therefor, 
exclude a specified number of perfectly eligible jurors by per- 
emptory challenge. The procedure with reference to challenge 
and to ascertaining and disclosing the reasons for challenge is 
not uniform. Among the various practices are'the following: 
(1) The parties and their attorneys are confronted with the 
entire number of jurors summoned for service for the term and 
not then engaged in the trial of other causes. The attorneys, 
either directly or through the judge, are permitted to ask them 
as a body questions touching their qualifications to sit as jurors. 
If any juror discloses a probable ground for disqualification, he 
may be challenged and further examined; and even extrinsic 
evidence may be given to prove his ineligibility. If the challenge 
is found true, he is eliminated; otherwise not. After all in- 
eligibles are thus removed, the clerk by lot selects twelve or twelve 
plus the number of peremptory challenges allowed, and after the 
peremptories are exercised or waived, the jury of twelve is 
sworn. (2) From among the jurors summoned for the term, 



Progedxjee 


67 


usually called the panel or the array, the clerk selects hy lot to 
the numher of twelve or to the number of twelve plus the num- 
ber of peremptories. The attorneys are allowed, directly or 
through the judge, to examine each of these individually as 
to his qualifications, and to eliminate by ehalleiige for cause 
any who show themselves disqualified. If any juror i.s thus 
removed, he is replaced by another who is subject to examina- 
tion as if originally drawm. After the requisite number of 
qualified jurors is obtained, the attorneys exercise their per- 
emptory challenges. If the number is reduced below twelve, 
the process is coutinued until the peremptory challenges are 
exhausted and twelve qualified jurors are secured. (3) In 
England and Canada the jurors are selected hy lot from the 
panel. As each juror comes to the box either attorney may 
challenge him for cause or peremptorily. If peremptorily, then 
no examination is necessary; if for cause, then he may put ques- 
tions to the juror or present other evidence to support the 
challenge. But no questioning of a juror prior to challenge 
is allowed, (d) As each juror is chosen by lot by the clerk, he 
is examined hy the attorneys, in a prescribed order, as to his 
qualifications. The attorney who first examines must exercise 
his challenge for all reasons before turning him over to the 
other attorney. If he finds no ground for challenge for cause, 
and yet desires the juror removed, he must exercise his per- 
emptory challenge at once. In some states as soon as a juror 
is accepted by both sides, he is sworn to try the issues; in others 
the oath is not administered until twelve have been accepted. 

Same — Opening Statements. After the jury is sworn, the 
plaintiff’s attorney makes his opening statement. In Student 
against Policeman, Lawyer will explain to the jurors the exact 
questions raised by the pleadings which they will have to answer 
hy their verdict, what Student asserts to he the facts and how 
he intends to support these assertions by evidence. In New York, 
he will be followed immediately hy Andrew, who will outline 
Policeman’s case and inform the jurors how he intends to meet 
and overthrow Student’s claims. There is no place for argument 
in the opening. It is made simply to present to the court and 
jury an outline of the case, so that they may more easily and 
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intelligently follow and apply the testimony. In some jurisdic- 
tions Andrew’s opening will not be made until just before he is 
ready to offer his evidence. ^ 

Same — Evidence. Next Lawyer calls his first witness, who 
is sworn to tell the truth and nothing but the truth. By means 
of question and answer he gets from the witness what he knows 
about the matter in issue. Then Andrew has an opportunity to 
cross-examine; and if he brings out any new matter or makes 
uncertain anything given in testimony on Lawyer ’s examination, 
the latter may re-examine the witness on these points. And in 
some instances the witness may be subject to several re-examina- 
tions by each attorney. The same procedure is followed with each 
witness offered in Student’s behalf. Student will doubtless be 
one of them. After presenting all his witnesses on his main 
ease. Lawyer will announce that he rests, that is, that be has no 
further evidence to offer. Thereupon Andrew will proceed with 
Policeman’s side of the case. If he has not already done so, he 
will make his opening statement. Otherwise, he will at once 
call his witnesses, who will be examined, cross-examined and re- 
examined as were Student’s witnesses; after which he will state 
that he rests. If the course of the evidence warrants it. Lawyer 
wiU have the privilege of presenting evidence in rebuttal, and 
Andrew in surrebuttal. 

Same — Motions During Trial. At the close of plaintiff’s evi- 
dence, the defendant may under modern practice move that 
plaintiff be nonsuited or that the action be dismissed on the 
ground that no reasonable jury could find a verdict in favor of 
plaintiff; and at the close of all the evidence either party may 
move for a directed verdict on the ground that no reasonable jury 
could return a verdict except in favor of the moving party. In 
some jurisdictions this latter motion may be made by defend- 
ant at the close of plaintiff’s' testimony. If either motion is 
granted, it of course puts an end to the trial. 

Same — Demurrer to Evidence, At the close of the evidence 
of the party having the burden of proof, the other party may at 
common law demur to the evidence. This demurrer must be in 
writing and be correct in form as well as substance if the op- 
ponent is to be required to join therein. Upon such joinder in a 
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properly framed denniri’er the court must take the ease from 
the jury and order judgment for the demurrant only in case 
no reasonable jury could have found a verdict against him upon 
his o]?ponent’s evidence, taking that evidence to be true; other- 
’wisc it must order judgment for the opponent. In a tew Ameri- 
can jurisdictions the demurrer to evidence is treated in all re- 
spects as a motion for a directed verdict. 

Same — Requests to Charge. If the motions to take the case 
from the jury are denied, and no demurrer to the evidence is 
interposed, or if interposed is treated as a motion to direct a 
verdict, aud is denied, there is opportunity for each attorney to 
pn-esent to the judge written reqnests that he deliver certain 
instructions to tlie jury. These requested instructions will de- 
clare that the jurors in considering the testimony must apply 
certain rule.s of law in ascertaining the facts and in determining 
the effect to be given to the facts when found. In some juris- 
dictions the court is not obliged to give the jury any instructions 
which are not so requested. The court will advise the attorneys 
which of the requested instructions it will give in order that they 
may frame their summing-up arguments accordingly. At the 
close of the charge a further opportunity is given counsel in 
some jurisdictions to ask for additional in,struetions. 

Same — Summing-up by Attorneys. These arguments usu- 
ally come nest, though in some states they follow the charge of 
the court. Ordinarily Lawyer, since Student has the burden of 
establishing his case, will open the argument, Andrew Avill 
answer him, and Lawj'er will reply in rebuttal. In some juris- 
dictions Andrew will open the argument aud Lawyer will close, 
each side having hut one-speech. In these arguments each at- 
torney will be confined to the evidence and will not be permitted 
to indulge in prejudicial immaterialities. He will try, by his 
analysis of the testimony and of the method of applying it to 
the issues, to persuade the jury that its verdict should be in his 
favor. 

Same — Charge of Court. The court will then deliver its 
charge to the jury. This is usually done orally ; in some places 
the court is required to reduce the instructions to writing and 
let the jury take them to the jury room. In almost all of the 
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states of the Union, this charge must not contain any comment 
upon the weight of the evidence or the credibility of the wit- 
nesses, but must he confined to expounding the rules of law which 
the jury should apply in reaching their verdict. In the federal 
courts, in Connecticut and a few other states, the court may 
express its opinion upon the weight of the evidence and the 
credibility of the witnesses. In England the charge is called the 
summing-up by the court and consists of a review and analysis 
of the testimony and the opinion of the court on how it should 
be handled, as well as a statement of the rules of law governing 
the case which are to be applied by the jury. 

If the trial has been by the court witliout a jury there will 
be no charge, hut the court may on motion indicate the rules 
of law which the court deems applicable. In place of a verdict, 
the court makes findings and an order for judgment. In some 
jurisdictions the finding may be general, like a general verdict ; 
in others, including the federal courts, specific findings are 
required on all issues raised by the pleadings and the court’s 
conclusions of law therefrom must be set forth. 

Same — ^Verdict. At the conclusion of the charge the court 
places the jury in the custody of an officer, who conducts them 
to the jury room. In this room they deliberate upon the case in 
secret until they reach a verdict. In some places they deliver 
the verdict orally in court through their foreman ; in others they 
return a written verdict signed by the foreman, and express 
oral assent thereto when it is read in open court. After the 
verdict is received by the court, the jury is discharged and the 
trial is at au end. 

Provision is usually made for special verdicts and for answers 
to special interrogatories to accompany the verdict. The special 
verdict, properly drawn, contains a finding upon every issue of 
fact made by the pleadings, and leaves the legal result of the 
facts to be determined by the court. The answers to the special 
interrogatories are made by the jury and returned with their 
general verdict. Unless these answers are consistent with the 
verdict on decisive issues, the verdict cannot stand. 


Motion in Arrest of Judgment. After the verdict, which 
may be assumed to he in Student’s favor, the defendant may 
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move that judgment he arrested on the ground that the declara- 
tion or complaint is fatally defective in wholly failing to state 
a cause of action, or that upon all the pleadings his case is fatally 
defective in substance. The question thus raised is the same 
as that raised by a general demurrer; but the court’s attitude 
at this stage of the proceeding is to resolve every doubt in 
favor of the pleading, because it is now supported by the ver- 
dict, The motion in arrest may also attack defects in the ver- 
dict. Indeed, it may search out errors in so much of the common 
law record as has then been made, that is, the writ, the pleadings 
and the verdict. It does not reach errors in rulings made at 
the trial, which must be preserved by bill of exceptions. In 
determining this motion, the court may render an opinion which 
will find its way into the law reports. 

Motion for Judgment Notwithstanding the Verdict. If the 
verdict has been in favor of Policeman, Student might have 
moved for judgment notwithstanding the verdict, had Police- 
man’s sole defense been one in confession and avoidance, on the 
ground that the facts set up in the plea or answer were totally 
insufficient to constitute a justification, excuse or discharge. 
Here too the question would be essentially the same as on a 
general demurrer to the plea, except that the court would 
indulge every reasonable presumption to support the pleading. 
In this case too the court might render an opinion which would 
be reported. 

Statutory provisions are found in most states authorizing the 
court after verdict to order judgment notwithstanding the 
verdict if the court erroneously denied a motion to direct the 
jury to return a verdict in favor of the party against whom it 
was in fact returned. This must he sharply distinguished from 
the common law motion above described. The Supreme Court 
of the United States has declared that the Seventh Amendment 
forbids the federal courts to enter judgment notwithstanding 
the verdict as a means of correcting an erroneous refusal to 
direct a verdict. It has, however, sanetipned a device which 
accomplishes the same result.® 

® See Slocum v. New York Life Ina. Co., 228 TJ. S. 364 (1913) ; Balti- 
more & Carolina Line v. Redman, 295 U. S. 654 (1935) ; Rule 50, Fed- 
eral Rules of Civil Procedure. 
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Motion for New Trial. Under modern practice tlie defeated 
party may usually make a motion for a new trial either before 
or after judgment has been entered upon the verdict. This mo- 
tion is usually made on the ground that the trial court o-fer the 
objection and exception of the moving party made erroneous rul- 
ings during the trial, for example, in receiving inadmissible 
evidence, or in giving the jury an improper instruction, or on the 
ground that the verdict is against the weight of the evidence. 

Taxation of Costs. If the motions made after the rendition 
of the verdict are denied. Student’s next step is to cause his costs 
and disbursements to be taxed. The procedure for this matter is 
almost universally regulated by statute, and statutes prescribe 
what costs shall be allowed and what disbursements may be 
taxed. The defeated party is generally required to be given 
notice and opportunity to object. 

Judgment. Student will next cause judgment to be entered 
upon the verdict. The verdict is merely a finding of the jury. 
In Student against Policeman, it will read: “We, the jury, find 
a verdict in favor of plaintiff and assess his damages at $5,000.” 
It must he clearly differentiated from the judgment. The judg- 
ment is an order of the court that a party do have certain relief ; 
it will read in part; “It is ordered and adjudged that plaintiff, 
Samuel Student, have and recover of defendant, Peter Police- 
man, the sum of $5,000 together with the sum of $75.90 costs 
and disbursements as taxed, amounting in all to $5,075.90.” 

Review by Appellate Court. When an issue of law has been 
finally determined by a trial court, or an issue of fact has been 
decided after trial by jury or by the court without a jury, the 
defeated party may usually have the proceedings of the trial 
court reviewed by a higher tribunal. The kinds of decisions 
reviewable are usually specified by statute and the procedure 
regulated by statute or rules of court. A record of the pro- 
ceedings must be made up and transmitted to the reviewing 
court according to the rules of local practice. Everywhere this 
record must contain a correct statement of so much of what 
occurred at the trial as to show the alleged mistakes of the trial 
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court, tile defeated party’s objections and exceptions to tbem, 
and their bearing upon the issues which were tried, and it must 
be certified as correct by the trial court. The orthodox method 
of securing a review in a common law action is by writ of error ; 
in equity by an appeal. Under modern codes the usual method 
is by a statutory appeal. In common law actions the review is 
usually confined to errors of law occurring in the trial court; 
questions of fact are not re-examined. In equity suits an appeal 
is said to require a trial de novo on law and facts ; ordinarily, 
however, the appellate court does not take new testimony but 
makes its decision upon questions of fact upon the evidence sub- 
mitted below. In Student against Policeman, the latter’s remedy 
will be by writ of error or statutory appeal. His attorney will 
generally be required to take the following steps, though the 
order of procedure may vary in different jurisdictions. (1) 
Notify the court, usually through its clerk, and opposing counsel 
of his appeal to the higher tribunal. (2) Have made up a 
record — a bill of exceptions or settled case — which he proposes 
as an adequate and proper statement of so much of the proceed- 
ings before the trial coui't as will be pertinent to the matters to 
be reviewed; this will be submitted to Lawyer, who will have 
opportunity to suggest corrections and additions; and after a 
hearing, if necessary, the trial court will certify the record as 
originally made up or with such changes as it deems necessary. 
(3) See to it that this record and the required original papers 
or copies thereof are transmitted to the higher court. (4) Pre- 
pare a brief, which specifics the errors upon which he relies for 
reversal and the reasons and authorities supporting his con- 
tentions ; and furnish the required number of copies of it to the 
court and to Lawyer. (5) In some jurisdictions see to it that 
the case is properly put upon the calendar of the higher court 
for argument, and notify Lawyer of it. Lawyer will prepare a 
brief in opposition and furnish copies of it to Andrew and to the 
court. At the appointed time Andrew and Lawyer will appear 
before the higher court and present their oral arguments. The 
court will take the case under advisement and later render its 
decision. A record will be made of all the proceedings in the 
higher court, and a portion of that record including the court’s 
opinion will usually be printed in the official reports of the court. 
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Usually the appellate court will remand the case to the trial 
court for entry of the proper order or judgment or for further 
appropriate proceedings. 

/ Procedure in Equity. The foregoing sections of this chapter 
have had to do almost exclusively vrith actions triable at com- 
mon law as distinguished from equity. In Chapter I a brief 
statement as to the origin and development of the English Court 
of Chancery is given. In the United States equity had a varied 
early history. There was no real development until the time of 
Story and Kent. At present a very few states have separate 
courts of equity with personnel and procedure different from 
those of their law courts. In more than a dozen states the same 
judges and other court officials function as officers of both the 
courts of law and the courts of equity. "When functioning as 
courts of equity, they operate as if their judicial system provided 
for courts of equity separate and distinct from courts of law, 
and they use a procedure different from that used when they 
operate as courts of law. Provision is usually made for transfer 
of cases from the equity side to the law side and vice versa. Be- 
fore the adoption of the Federal Rules of Civil Procedure, this 
system prevailed in the federal courts. 

In some thirty states and the federal courts the distinction 
between actions at law and suits in equity has been abolished. 
There is only one form of civil action, and one set of rules of 
procedure. The complete merger of the two systems, however, 
is impossible because of the provision in the Seventh Amendment 
to the United States Constitution and a similar provision in 
state constitutions preserving trial by jury, for in civil actions 
at law trial by jury as of right was usual, whereas in equity 
there was no right of trial by jury. 

'^Character of Equitable Relief. In actions at law the success- 
ful plaintiff obtains a judgment, in most cases for money dam- 
ages, in replevin for possession of the chattel, in detinue for the 
chattel or its value in money at defendant’s option, in ejectment 
for pos, session of a parcel of realty. The judgment is not a com- 
mand of the court to the defendant. If the defendant does not 
satisfy the judgment, the plaintiff may secure a writ ordering the 
sheriff to take appropriate action, but there will be no order re- 
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quiring the defendant to do anything. Furthermore, if there are 
several parties plaintiff, there can be no judgment for less than 
all of them; if there are several defendants, there -will ordinarily 
he judgment against all or none. And the common law has no 
power to adjudicate the rights of several plaintiffs as between 
themselves or of several defendants as between themselves. 
Again the common law remedies are for past wrongs only ; they 
give no preventive relief. Equity, on the other hand, usually 
operates by ordering a party to act or to refrain from acting. 
It may by such orders command the adjustment of relations 
between any two of the parties whether named as co-plaintiffs or 
co-defendants or as adversaries. It can order a party to make 
reparation for past wrongs or to refrain from doing specified 
wrongs in the future, or both. It may make its orders condi- 
tional or unconditional. Disobedience of an order of a court 
of equity constitutes a contempt of court. 

For some wrongs a plaintiff may obtain relief either at law or 
in equity. For example, if D refuses to perform his legally 
enforceable promise to P to convey Blackacre to P for the sum 
of $5,000, and P sues at law, he will get judgment for a sum of 
money equalling the value of Blaekaere minus $5,000. If he 
sues in equity, he will get a decree that D convey Blackacre to 
him on condition that P pay $5,000 to D. If P has already paid, 
the decree for conveyance will be unconditional. Again if P 
and D are adjoining landowners and D in operating bis mine 
is removing ore from under P’s surface, P’s only relief at law 
will be a judgment for damages. Equity will prohibit D from 
continuing bis operations under P’s surface. 

There are .some cases in which the right that P is claiming is 
not recognized at law. For example, originally the assignee 
of a chose in action secured no interest in the chose which a court 
of law would recognize. The courts of equity ruled that he did 
obtain an interest which they would protect. If A conveyed 
Blackacre to B in trust to collect the rents and profits for the 
benefit of C, a court of law treated B as if be were the owner of 
Blackacre without restriction ; bnt a court of equity recognized 
and enforced the rights of C by compelling B- to account to C 
for the rents and profits. Where the law gave no relief, ob- 
viously, equity had to act or let the wronged party go remediless. 
Where the law gave some relief, equity at a comparatively early 
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date refused to act unless it deemed the legal relief inadequate. 

In many instances a plaintiff in equity would be entitled to 
no equitable relief unless he had an interest which the law recog- 
nized and that interest had been infringed. In such a case the 
court oE equity could give no relief unless issues were determined 
such as were ordinarily decided in actions at law. If such an 
issue were decided against plaintiff, he would be entitled to no 
relief, legal or equitable. Must he, therefore, first bring an 
action at law and secure a judgment showing that he had such 
an interest and that it had been infringed ; or at any rate that 
he had such an interest so that equity ought to prevent a threat- 
ened infringement ? In some eases, equity was reluctant to take 
jurisdiction until after a plaintiff had established his interest 
by a judgment of a court of law. Thus, while a court of equity 
would grant a permanent injunction against repeated trespasses 
over land to which plaintiff’s title was not disputed, it would 
require plaintitf first to establish his title at law if it were in 
dispute. In some jurisdictions the equity courts later assumed 
the power to decide these legal issues where the decision was a 
condition precedent to equitable relief and it was clear that if 
plaintiff had been wronged, equity alone could give adequate 
relief. 

All of these rulings continue to be of importance in jurisdic- 
tions where there is but one form of civil action and one pro- 
cedure for both actions at iaw' and suits in equity. The so-called 
merger did not alter the right of trial by jury. If before the 
merger the plaintiff was first required to settle any such issue 
by an action at law, either party in a civil action after the merger 
is entitled to a trial of such an issue by jury; if it is decided in 
favor of defendant, there is no occasion for equitable relief; if 
in favor of plaintiff, then the judge can determine whether 
equitable relief is necessary to do complete justice. 

Commencing the Suit. Suit was begun by filing a bill in 
equity. The defendant was then subpoenaed to appear and 
answer the hill. Originally the subpoena was under the great 
seal and was a command of the king which the defendant was 
bound to obey. 

\/ Haising an Issue. The bill in equity, like the declaration at 
common law, stated plaintiff’s claim and prayer for relief. The 
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later pleadings by 'wliieb issues of law or fact were framed are 
described in Chapter VI, Provisions were made for bringing the 
issues on for hearing similar to those in a common-law action. 

'I 

Trial in Equity. Trial in equity was without a jury. In the 
classic period the witnesses were not examined orally in open 
court. They were examined by a master or other court official 
in the absence of the parties, and their testimony was reduced to 
writing and thus presented to the court. The proi)onent of the 
witness submitted to the examining officer the substance of the 
matters to be put, if not the actual interrogatories, and the 
opponent submitted cross-iuterrogatories. This, of course, was 
a very ineffective method of examining and cross-examining ; in 
addition, it prevented the court from observing the witnesses and 
considering their demeanor and manner of testifying. 

Review by Appellate Court. The equity court on appeal re- 
viewed both law and facts. It still continues to do so, but since 
under modern practice most of the testimony in equity is taken 
ill open court, as in a law action, the present equity courts on 
appeal do not interfere with findings of fact by the trial judge 
except where they appear to be clearly erroneous. 

Enforcement of Decrees. Originally if D refused to obey a 
decree or an order that he obey the decree, he was punished for 
contempt. By the later practice, due to judicial decision or 
statute or both, execution is made more effective by processes 
similar to those of the law courts or by provisions which in 
appropriate situations, make the decrees self-executing. For 
example, a decree that D convey Blackaere to B may operate, 
under statute, as a deed. 

Administrative Tribunals. The Congress of the United States 
and the legislatures of the several states have set up many ad- 
ministrative tribunals which perform many functions identical 
with, or similar to, those performed by the, courts. These tri- 
bunals make investigations of fact by holding hearings which 
resemble trials in the courts, and their determinations are by 
appropriate legislation often given the same effect as either 
the finding of a judge in an equity ease or the verdict of a jury 
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in a common-law action. Speaking very generally, their inter- 
pretations oJ! statutes, their rulings as to the content of a common 
law rule and the applicability, as distinguished from the applica- 
tion of a rule of law, are subject to judicial review. ’'Conse- 
quently, as to controversies within the jurisdiction of these 
tribunals, it is quite as important for the lawyer to have the 
same sort of knowledge with respect to these tribunals as he 
should have with reference to the courts. 

The procedure of administrative tribunals is regulated by 
statute, and by rules of their own malting pursuant to statute. 
The procedure is usually simplified and informal. Many tri- 
bunals publish reports of their decisions, and a number of 
unofficial publishers publish them in both temporary and perma- 
nent form. The beginning law student is rarely concerned with 
them, but no student can afford to leave a law school without 
taking courses that deal with the jurisdiction, procedure, and 
doings of these tribunals. 

Law Reports and Books of Selected Cases. A description 
of the books in which eases decided by the courts of Great 
Britain and the United States are reported is given in Chapter 
VIII. Books of Selected Cases for use in law schools are made 
up by selecting appropriate cases from these reports. Most of 
these selected cases consist chiefly of the reported proceedings 
in courts of last resort and intermediate appellate courts ; some 
of them are records of proceedings before a trial court upon a 
demurrer, a motion in arrest of judgment or for judgment non 
o'bstante vered/icto, or of proceedings before the full bench upon 
such a motion or upon a motion for a new trial; and a few of 
them are transcripts of records of proceedings at the trial in 
courts of first instance. 
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Alter the Norman Conquest, as shown in the first chapter, the 
king’s courts gradually absorbed all the judicial business of the 
kingdom. The method by which litigation was drawn into 
the royal tribunals was the issuance of a royal mandate, com- 
monly called an original writ, that is, a writ originating an action 
or lawsuit. The development of the system of original writs may 
be briefly summarized as follows : At the beginning of the 
Norman period the jurisdiction aetnally exercised by the royal 
courts was very narrow. But the king had the power to draw to 
his courts, by the issuance of special writs, each manufactured for 
a particular case, such causes as he desired; and he exercised 
this power with increasing frequency. Under Henry II the royal 
judicial power was greatly extended. A royal writ was neces- 
sary to compel a man to answer for his freehold. Actions for 
the recovery of possession of realty in the king’s court were in- 
vented. In a steadily growing number of other classes of cases, 
the king through his chancery was issuing writs as of course. 
Indeed it began to look as if the royal courts, either through 
writs of course or special writs created for the purpose, might 
provide a remedy for every wrong. Under John a slight check 
occurred; hut under Henry III the stream of writs issuing from 
chancery rapidly widened. As early as 1244 the barons and prel- 
ates protested. Gradually it was being perceived that the king 
by his invention of new writs was legislating and was frequently 
creating new rights. Finally in 1258 the barons extracted from 
the king, in the Provisions of Oxford, the pledge that his chan- 
cellor should be under oath to “seal no writs, excepting writs of 
course, without the commandment of the king and of his council, 
who shall be present.”^ , Thereafter no npw writs could be 
granted by the chancery ; and this meant that, so far as the royal 
courts were concerned, a litigant whose case could not be brought 
within the confines of a formed writ was remediless. 

^ Stubbs Select Charters (9 ed.), 378, 380, 382, 384, 386. 
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At this time the writs applicable to real and mixed actions 
were numerous. These actions have long since been abolished. 
Their histoiy is interesting and instructive; but because they 
have comparatively little to do with the problems of a first year 
student, only very brief consideration will be given to the most 
important of them, namely, the Writ of Right, the Assizes of 
Novel Disseisin and Mort D ’Ancestor,® and Writs of Entry. 
The personal actions for which writs of course were pro- 
vided were (1) Replevin, (2) Debt, (3) Detinue, (4) Covenant, 
(5) Annuity, (6) Account, (7) Ti'espass. Later (8) Case, 
(9) Ejectment, (10) Assumpsit, and (11) Trover were evolved. 
In most jurisdictions these forms too have been superseded by a 
single form of action created by statute. In the few jurisdictions 
where they still survive they have been greatly changed. But 
they have played so important a part in the development of our 
law, and so many eases still cited and accepted as precedents, 
and reqiLired to he studied by the beginner, turn upon tlie (pies- 
tion whether the proper form of action has been used, tbat they 
demand somewhat greater notice. 

Importance of the Forms of Action. When the medieval liti- 
gant or his lawyer applied to chancery for a formed writ, he was 
in effect asking for a mandate to the royal judges to take juris- 
diction of and to try a cause of action properly falling within the 
limits of that writ. The writ was no general order or authoriza- 
tion to try the validity of any claim which the plaintiff might 
choose to assert against the defendant. If plaintiff had selected 
and secured a writ in debt, he could not expect the judges to try 
a case in trespass. As Pollock and Maitland put it-.® 

“The metaphor which likens the chancery to a shop is 
trite; we will liken it to an armoury. It contains every 
weapon of medieval warfare from the two-handed sword to 
the poniard. The man who has a quarrel with his neighbor 

® The Assize Utrum decided whether land was land which had been 
given by way of alms to the Church or was lay fee. The Assize Dar- 
rein Presentment determined who presented the last parson to a 
church now vacant, so that he would he entitled to present the parson 
for the existing vacancy, hut without prejudice to the ultimate ques- 
tion of the right to present. Both of these were of prime importance 
in their day, but are of no interest to the beginning law student. 

® 2 Pollock and Maitland, History of English Law (2 ed.), 561. 
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comes thitlier to choose his weapon. The choice is large; 
but he must remember that he will not be able to change 
we^apons in the middle of the combat and also that every 
weapon has its proper use and may be put to none other. 
If he selects a sword, he must observe the rules of sword- 
play; he must not try to use his cross-bow as a mace. To 
drop metaphor, our plaintiff is not merely choosing a writ, 
he is choosing an action, and every action has its own rules. ’ ’ 

And this remained true as long as the formulary system en- 
dured. Professor Maitland, in pointing out the practical im- 
portance of distinguishing between the several forms of action, 

said : * 


“ ‘A form of action’ has implied a particular original 
process, a particular mesne process, a particular final 
process, a particular mode of pleading, of trial, of judgment. 
But further to a very considerable degree the substantive 
law administered in a given foi’m of action has grown up 
independently of the law administered in other forms. Each 
procedural pigeon-hole contains its own rules of substantive 
law, and it is with great caution that we may argue from 
what is found in one to what will probably be found in an- 
other ; each has its own precedents. It is quite possible that 
a litigant will find that his case will fit some two or three 
of these pigeon-holes. If that be so he will have a choice, 
which will often be a choice between the old, cumbrous, 
costly, on the one hand, the modern, rapid, cheap, on the 
other. Or again he may make a bad choice, fail in his 
action, and take such comfort as he can from the hints of 
the judges that another form of action might have been 
more successful. The plaintiff’s choice is irrevocable; he 
must play the rules of the game that he has chosen. Lastly 
he may find that, plausible as his case may seem, it just will 
not fit any one of the receptacles provided by the courts 
and he may take to himself the lesson that where there is no 
remedy there is no wrong.” ’ 

The truth of the foregoing is dramatically illustrated in many 
a case in our American reports. A failure to keep it steadily in 

* Maitland, Equity and the Forms of Action, 298. 
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mind will frequently result in a complete inisintorpretatiou of 
a decision. For example, suppose that plaiiitidi hriny,'s an actiou 
of trespass against a railway company and alleges that he was 
a passenger upon defendant’s railway and had paid the fare 
which entitled him to he carried from station A to station M, 
that he was by defendant wrongfully compelled to leave the train 
at way station G; that as a result thereof he had to remain at 
G for a period of twelve hours, suffered greatly from cold, 
hunger, fatigue, and anxiety, so that he became sick, sore, and 
disabled, to his damage in the sum of $5,000. The defendant 
contends that plaintiff has stated no ground for recovery, and 
the court sustains the defendant’s contention. Is the court de- 
claring that the defendant has done the plaintiff no wrong for 
which the law will give him redress, that a railway company 
has the legal privilege to compel a passenger to interrupt liis 
journey in this fashion? ® 

Or suppose that plaintiff has brought an action in debt alleging 
that defendant is indebted to him in the sum of $500, and de- 
fendant has denied the debt. At the trial plaintiff proves that 
(a) defendant negligently damaged some of plaintiff’s goods, (b) 
plaintiff made a demand on defendant for compensation, (c) 
defendant promised plaintiff that if plaintiff' would have the 
goods repaired defendant would pay the bill, (d) plaintiff there- 
after had the goods repaired and the bill for such repairs was 
$500, (e) plaintiff presented the bill to defendant, and (f) 
defendant stated that the bill was correct and he would pay 
it, but later repudiated his promise and refused to pay it. 
The court decides for the defendant. Goes this decision mean 
that plaintiff has no cause of action at all against the defendant, 
or that he has no cause of action except for the original negli- 
gence ? Is this an authority that there is no action for breach of 
an accord executory ? ® 

Again, suppose that plaintiff brings an action of trover against 
the defendant, and at the trial the following facts are shown 
without dispute. Plaintiff leased certain premises from defend- 
ant to be used as a" butcher shop. The lease was signed before 
the front wall of the building was completed, and plaintiff moved 
a very large refrigerator in through this front part. At the 

® See Barnum v. Baltimore & 0. R. Co. (1871), 5 W. Va. 10. 

® Cf. W. F. Parker & Son v. demon (1908), 80 Vt. 621, 68 Atl. 646. 
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termination of the lease plaintifE requested permission of defend- 
ant to remove the front show windows for the purpose of taking 
out the refrigerator and promised to replace the windows. De- 
fendant refused to allow plaintiff to enlarge any of the means 
of egress from the building or to remove such windows, and it 
was otherwise impossible for plaintiff to remove the refrigerator 
without cutting it into pieces and thereby destroying it. Defend- 
ant was entirely willing that plaintiff should remove the re- 
frigerator or any part thereof through any of the then existing 
ways of exit from the building. If the court holds that judgment 
must be entered for the defendant, will its decision be a precedent 
to be used in a later lawsuit on substantially the same facts 
where the plaintiff sues in an action on the case, or under a 
modern code in a formless action? May it be properly cited to 
show that defendant has violated no legal duty owed to the 
plaintiff ? 

None of the foregoing queries cau be safely answered, or in- 
deed answered at all, without considering with great care the 
scope of the action used. In the first ease the decision is merely 
that the wrong of which the plaintiff complained was not reme- 
diable in an action of trespass; in the second, that plaintiff’s 
proof did not disclose an obligation on the part of defeirdant 
for breach of which an action of debt would lie; in the third, 
that upon the undisputed facts plaintiff had no cause of action 
in trover. In announcing its decision, the court might indicate 
whether in its opinion plaintiff would have fared better had he 
employed some other form of action; but any observations upon 
this point would not be essential. And in evaluating the deci- 
sion, this must not for a moment be overlooked by judge, lawyer 
or student. 

Writ of Right. Glanvill, whose book was probably written 
before the end of 1189, tells us of two chief forms of writ avail- 
able to him who is demanding freehold land. The first, a ’prae- 
cipe in capite, is peculiarly appropriate where he claims to hold 
the land directly of the King. It directs the'sheriff to command 
the tenant of the land to render it to the demandant, and if 
the tenant fails to do so, to summon him to come before the King 
or his Justices to show why he has not done so. The second, 
ireve de recto tenendo, is usable when the demandant claims to 
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hold of an intermediate lord. It is addressed to the lord and 
commands him “to hold full right” of the land to the demand- 
ant, and “unless you do so, thfe Sherifl of Oxford shall do it lest 
I should hear any more complaint for want of justice.” If 
the lord fail to do justice, the ease may be removed from his 
court to a royal court. The usual method of trial was by battle ; ’’ 
but legislation of Henry II gave the tenant the privilege of 
trial by the Grand Assize. If he claimed the privilege in a case 
in the lord’s court, it was immediately removed to a royal court. 
Trial by the Grand Assize resembled trial by jury. Twelve 
Knights, chosen by four other Knights, were summoned and 
sworn to answer who, the demandant or the tenant, had the 
better right to the land.® Their answer determined as between 
the parties which was the owner. Although disputes as to land 

The last reported instance of trial by battle in a writ of right 
occurred in 1571 in. the case of Lowe and Kyme v. Paramour, reported 
in 3 Dyer 301. In civil actions the battle was not between the parties 
hut between their champions, for if a party to an action was killed, 
the action abated and no judgment could be given. The report in the 
Paramour case describes the field and the appearance and equipment 
of the champions; but no battle was fought beoauso the demandant 
himself failed to appear. A full description of trial by “wager of 
battel ' ’ is found in subdivision V of Chapter 22 of Book III of Black- 
stone, Commentaries on the Laws of England. 

In Ashford v. Thornton, 1 B. & Aid. 405, 409, 410, 401 (1818), Ash- 
ford brought an appeal of mnrdez’ against Thornton after the latter 
had been acquitted of the alleged murder and of the alleged rape of 
the victim. Thornton’s plea was: “Not guilty; and I am ready to 
defend the same by my body.” Ashford put in a counterplea that 
Thornton was not entitled to wage battle because of “violent and 
strong presumptions” of guilt. To a replication setting up an alibi 
Ashford demurred. The demurrer was argued by Chitty for Ashford 
and by Tindal for Thornton. They cited and quoted from all the 
previous authorities, text writers and decisions, beginning with Glan- 
vill. The Court held unanimously that Thornton was entitled to wage 
battle, hut was in doubt whether the judgment should he that Thorn- 
ton be allowed his wager of battle or should go without day. Later by 
consent of both parties Thornton was discharged. He was immediately 
arraigned ‘ ‘ on the appeal, at the suit of the king, to which he pleaded 
instanter ‘autrefois hequit.’ ” The Attorney General “confessed the 
plea to be true.” The Court gave judgment for Thornton, and he was 
immediately discharged. 

®In Wigot and Clarks Case, 1 Leon. 303 (32 Eliz.), it is reported 
that “at the day of the return of the Pannel by them made, the 4 
Knights and 12 others were sworn to try the issue. . . . ” 
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not held in chief of the Crown were in theory to originate only 
in the lord’s court by a writ, breve de recto tenendo, Glan-vill 
makes ij; clear that a praecipe in capite might issue in such a case 
if the King was pleased that it should be decided there. And 
while the breve de recto tenendo is, strictly speaking, the writ 
of right, the praecipe in capite also has generally been so desig- 
nated. 

The delays in adjudication caused by adjournments and post- 
ponements due to excusable nonappearanees by a party and due 
at times to failure of members of the Grand Assize to be present 
made the use of a writ of right a costly, cumbersome and rather 
ineffective remedy. And since, at the option of the tenant, trial 
might be bj>' battle, the outcome might have little, if any, relation 
to the merits. The possessory assizes and writs of entry, being 
less expensive, subject to fewer delays, and triable by recog- 
nitors or jurors, made resort to the writ of right less and less 
frequent, and the action of ejectment almost completely dis- 
placed it. It was, however, not formally abolished until 1819.® 

Assize of Novel Disseisin. In the reign of Henry II, and per- 
haps as early as 1166, this action was invented for the protection 
of possession of realty. The effect of its creation was to entitle 
a person seised of a parcel of land, no matter how wrongfully, 
to remain in possession of it until ousted by process of law. If 
A had dispossessed B of B’s land and had acquired seisin of it, 
and B had thereafter reentered and ejected A, A might main- 
tain the action against B and be given judgment, and put B to 
a writ of right to recover on the strength of his title. In Glan- 
vill’s time the writ commanded the sheriff to summon twelve 
men, called recognitors, to answer whether the tenant had wrong- 
fully and without judgment disseised the demandant of Black- 
acre since the King ’s last journey to Normandy. Originally the 
men summoned were to answer that question categorically. 

This simple summary action could not long escape modifica- 
tion. The plaintiff or demandant was at an early date required 
to state how he had gained his seisin, and the” tenant or defend- 
ant was permitted to file certain special pleas. The action lay 

® The text deals only with the writ of right proper and not with the 
numerous writs in the nature of writs of right. See Booth, Heal Ac- 
tions (2 ed., 1811) Book II, Ch. 11. 
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only by the disseisee against the disseisor ; it would not lie against 
the heir of the disseisor, or by the heir of the disseisee. But if 
the disseisor were still alive and he had enfeoffed another or 
had been in turn disseised by another, the action lay against him 
and the other. The tenant could not, however, raise the question 
of proprietary right, for “unjustly and without judgment” did 
not mean without proprietary right. 

Novel disseisin means recent disseisin. Originally the action 
had to be brought within a comparatively brief period after 
defendant’s wrong. The period was specified from time to time 
in royal ordinances, but in 1540, the disseisin was novel if it 
occurred after 1216. By statute of 32 Henry VIII the period was 
fised at thirty years. The defendant’s wrong must be a disseisin 
as distinguished from a mere intrusion, and the wronged party 
had a limited time, four or five days, for the exercise of self-help. 
Even in Br acton’s time, however, fiction began to play a part 
in expanding the remedy, and the plaintiff might treat as a 
disseisin what amounted merely to repeated trcspa.ss without 
ejectment of plaintiff. 

Assize of Mort D ’Ancestor. This action dates from 1176. If 
A died seised of Blackaere as of fee, his seisin did not automati- 
cally pass to B, his nearest heir, although his right of seisin did. 
If an interloper entered before B, B had a long period for self- 
help, perhaps as much as a year. After that period B was put 
to an action. If he were the son, daughter, brother, sister, nephew 
or niece of A, his action would be the assize of mort d ’ancestor, 
in which the sheriff would summon twelve recognitors to answer 
whether A died seised of Blackaere and whether the demandant 
was his nearest heir (i.e. within the specified relationship) at the 
date of A’s death. The action was not quite as summary as the 
assize of novel disseisin, for the tenant was allowed some essoins 
(exenses for delay) and could in some instances vouch to war- 
ranty a person not named in the writ. But as iu novel disseisin, 
he could not raise the issue of proprietary right, although the 
demaud ant could not prevail unless the recognitors found that 
A was seised as of fee at the date of his death. This did not 
mean seised as of right. As Pollock and Maitland put it, “ . . . 
every person who is seised is seised as of fee, unless he has come 
to his seisin by some title which gives him no more than an estate 
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for life. A disseisor -who has, and Imo-ws that he has, no right 
whatever, becomes seised in fee.’’^® 

The action lay hy B against the person in possession who 
entered and acquired seisin before B after A ’s death and against 
anyone who thereafter acquired seisin except by disseising B. 
Acquisition by inheritance or by purchase in good faith was no 
defense. But if the tenant claimed as heir of A, B must seek 
a higher rcmedjn 

The apparently arbitrary limitation of the remedy to the 
blood relatives above mentioned was later mitigated by the in- 
vention of writs of a/iel, lesaiel and cosinage, which gave a simi- 
lar action to one whose grandfather, great-grandfather or cousin 
was seised of the land at the date of his death. 

Writs of Entry.^i The remedy of novel disseisin was strictly 
limited; the disseisor must be a party defendant. Suppose that 
A has brought an action of novel disseisin against B, and B dies. 
The action necessarily abates. May A have a remedy against 
B ’s heir, which will try the same issue as if B had lived ? B ’s 
heir can enter only by reason of B’s prior entry; if that entry 
was a disseisin, A should be restored to possession without having 
to resort to the cumbersome writ of right. As early as Richard I 
we find such a writ, and soon thereafter (1205) it becapie a writ 
of course. Not many years later a similar writ for the heir of 
the disseisee who has died while the novel disseisin was pending 
is found. Later the limitation of the writ to those who had such 
pending actions of novel disseisin was disregarded ; and a claim- 
ant was entitled to seek restoration of land obtained by disseisin 
by alleging that the tenant held only by disseisin or through the 
disseisin of another. Writs of this class were called -writs of 
entry sur disseisin. Until 1267 the action lay by the disseisee or 
his heir against only (a) the disseisor or his immediate successor 
in interest (his heir or feofee), or (b) one who claimed immedi- 
ately through the latter. Where the tenant was alleged to be 
claiming immediately through the disseisor, the writ was said 
to be in the per, that is, the tenant had no Sntry except (per) 
through the disseisor. Where the tenant was alleged to be elaim- 

10 2 Pollock and Maitland, History of English Law (2 ed. 1898), 58. 

11 See 2 Pollock and Maitland, History of English Law (2 ed. 1898), 
63-75. 
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ing immediately throtigh the disseisor’s immediate successor in 
interest, tlie writ was said to be in tke per and cui, that is, the 
tenant had no entry except through the disseisor’s immediate 
successor {cui) to whom the disseisor had demised the land. The 
Statute of Marlborough (1267) extended the action by giving a 
similar writ against anyone wbo bad no entry except one de- 
rived after a disseisin. This was called a writ of entry snr 
disseisin in the post. It was probably not •until the reign of 
Riuhard II (1377-1399) that a writ of entry could be used where 
an assize of novel disseisin would be an appropriate remedy. 

The writ was in the form of a praecipe quod reddat, that is, 
the sheriff was ordered to command the tenant justly and without 
delay to give the land over to the demandant or to appear and 
show why he had not done so. 

The foregoing writs all assume that there has been a disseisin 
and that the tenant’s interest has been derived mediately or im- 
mediately from the disseisor. Bvit there were many situations in 
which the tenant’s interest had origin in no disseisin. Suppose 
he was in elfect a mortgagee in possession and at the due date of 
the mortgage debt refused to accept payment or to turn back 
the land, or that he. was a leasee whose term had expired, or that 
he had obtained seisin of the land of a woman, now a widow, 
under a grant made by her husband in his lifetime. Should he 
be able to put the demandant to his costly and cumbersome writ 
of right, or should he be obliged to respond to a writ fashioned 
like the writ of entry sur disseisin, stating as his only entry 
one which disclosed the pertinent fatal defect? By the time 
Braeton wrote, the demandant had an available writ of entry 
in a large number of such situations. And at a later period it 
could be said with substantial accuracy that generally a writ 
of entry was appropriate where the tenant entered lawfully but 
was retaining possession wrongfully as against the demandant. 

Eeplevin, This is one of the oldest of the formed personal 
actions.^® Its invention is credited to Glanvill by the Mirror 

Among the earliest eases are Abbot v, Croft {tamp. Rioh. I), 24 
Pipe RqU Soc. 240 ; Kingswood v. Hereford (1200)', 2 Rot. Cur. Reg, 
233; Alanson v. Warren (1201), 1 Cnria Regie Rolls 408; Bukerel v. 
Aestede (1230), Bx. N. B. pi. 477. Cf. Ames, 65, n. 1. Replevin of 
land seized for default of appearance in a writ of right and replevin 
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oi! Justices, a book of questionable authority, and the form of 
the writ is given in the book which bears his nameJ^ It owes 
its origin to the policy of the royal courts to keep the exercise of 
the privilege of distress within bounds. In medieval England 
a feudal lord was at liberty to distrain his vassal’s chattels for 
failure of the latter to render his feudal services or for arrears 
of rent, that is to say, he might lawfully seize the chattels found 
upon the tenement and keep them until the tenant either tendered 
what was due or gave security to try in a proper court the valid- 
ity of the caption. In certain other eases also distraint was per- 
mitted, as where trespassing animals were taken doing damage.^® 
If the distrainor wrongfully levied a distress, or if he refused to 
return the chattels when the rent in arrears or proper compensa- 
tion was offered before the chattels were impounded, the dis- 
trainee’s remedy was the action of replevin.^’' Prom chancery 
he obtained a writ requiring the sheriff to retake the chattels 
and hand them back to him. Thus whether the distress had 
been wrongfully or rightfully levied, the plaintiff secured the 
return of his goods without giving the defendant an oppor- 
tunity to be heard. Plaintiff was required to furnish pledges 
that he would prosecute the action. But if pending the trial, he 
disposed of the goods and became insolvent, the defendant was 
deprived of his remedy of distress. To prevent this undesirable 

of men in arrest were anciently known hut are not treated here be- 
cause they have no bearing upon the modern action. 

See 1 Pollock and Maitland, History of English Law (2 ed. 1898), 
28 ; 2 id. 478, n. 1. 

See 1 id. 162-166. These authors think Glanvill was not the 
author of the book, but, whoever the author, “it is plain that he was 
one who was very familiar with the justice done in the king’s court 
during the last years of Henry II’’ (p. 165). 

1® There were rules as to the chattels subject to distress and the 
manner of exercising the right to distrain; and the lord’s refusal to 
hand over the chattels after gage and pledge was a serious offense. 2 
Pollock and Maitland, History of English Law, 576, 677; Gilbert, Law 
of Disti'e.sses and Replevins (1767 ed.), Ch. I. 

See Gilbert, The Law of Replevins, Gh. I, and Ames, Lectures on 
Legal History, 64, for further details as to distress. 

1’’’ Gilbert explains that when the chattels are impounded, they are 
in the custody of the law and “the Person distraining cannot ha said 
unlawfully to detain what is in the Custody and Care of the Law.’’ 
Gilbert, op. cit. note 15, supra, Ch. ‘VIII. 



90 


Thb Study Oif Law 


result, the statute of Westminster II, chapter 2 (1285), required 
the plaintiff to give security for the return of the chattels in 
case the lawsuit terminated in defendant’s favor. If plaintiff 
won, he kept the chattels and recovered damages for the wrong- 
ful detention; if he lost, he had to return the goods to the 
defendant. 

Because of the expense and delay necessarily incident to pro- 
curing a writ from chancery hy those living far from West- 
minster, the Statute of Marlehridge (1259) authorized the sheriff 
to make the recaption from defendant and delivery to plaintiff 
upon the complaint of the plaintiff without a royal writ. This 
soon became the usual method of commencing a replevin action.^® 
The trial occurred before the sheriff in the County Court, wherein 
for this purpose he presided as a royal justiciar, 

Originally the defendant lord could defeat the action by claim- 
ing ownership of the chattels when the sheriff sought to replevy 
them. To avoid the dishonest use of this too easy device, the 
writ de proprietate probanda was invented, which authorized 
the sheriff, in such cases, to take an inquest of ownership. If 
ownership were found in defendant, the action terminated ; other- 
wise it went on and defendant might plead ownership as a 
defense. Originally also a plea of ownership or property in de- 
fendant ended the action, but early in the reign of Edward III 
(1327-1377) it was treated only as a plea to the declaration.®® 
Early in the fourteenth century and thereafter pleas of property 
in a third person coupled with a denial of property in the plain- 
tiff are common;®^ and the modem cases show a conflict of 
authority as to whether plaintiff from whose possession defend- 
ant ■wrongfully takes a chattel must show that his possession was 

See Stephen, Pleading (Willistoa’s ed.), *19, note m: “The ac- 
tion of replevin here mentioned is that by plaint, 'which is the only 
kind known in practice. There was anciently in use another species 
of replevin, in which a writ issued out of the Court of Chancery, di- 
rected to the sheriff. ’ ’ 

^^Bracton, De Legibus et Consuetudinibus Angliae, folio 155; 2 Pol- 
lock and Maitland, History of English Law (2 ed.), 677. 

2® See Morris, Replevin, 17-30 ; Ames, Lectures on Legal History, 
66-69; 3 Street, Foundations of Legal Liability, Cb. XVI. For a 
somewhat similar scheme of the tenant to defeat the landlord’s plea 
in justification, see Gilbert, The Law of Replevins, 73, 129 et seq. 

21 34 Yale L. J. 72-87. 
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rightful as against the whole world or only as against the defend- 
ant.®® 

Near the end of the fifteenth century the scope of the action 
was expanded by judicial decision to cover wrongful seizure of 
chattels whether by way of distress or otherwise.®® Some at- 
tempts were later made to bring within its limits relief for the 
wrongful detention of goods which had come into defendant’s 
possession without any previous taking, that is, to extend re- 
plevin to cases of mere wrongful detention ; but in England the 
courts refused to go so far without the aid of legislation.®* 
"While the orthodox rule in this country was the same as in 
England,®® Pennsylvania and Massachusetts made the extension 
in early decisions.®® The early English cases had no difficulty 
in allowing plaintiff to recover damages where defendant had 
wrongfully parted with possession; but the American cases are 
in conflict on this point.®’’’ In most states the action is now 
governed by statute. 

One of the early methods of trial in this action was compurga- 
tion or wager of law.®® It was common before the sheriff in the 
County Court®® and was not unlmown in the royal courts.®® 
When defendant denied the wrongful caption and detention, he 
“waged his law,” that is, he gave pledges that on a later day 
fixed by the court he would appear with a specified number of 
oath-helpers and “make his law.’’ On the day set, he and his 
oath-helpers came into court. He swore that he did not take 
and detain the chattels as alleged by plaintiff; and his oath- 
helpers, according to the earlier form, swore that he spoke the 
truth; according to the later form, that they believed that he 

®® See Walpole v. Smith (1837), 4 Blackf . (Ind.) 304; Waterman v. 
Eobinson (1809), 5 Mass. 303; Anderson v. Gonldberg (1892), 61 Minn. 
294; 20 Columbia L. Rev. 622 (1920). 

®® Ames, Lectures on Legal History, 69-70. 

®*Menme v. Blake, 6 E. & B. 842 (1866). 

®® Woodward v. Grand Trunk By. Go., 46 N. H. 524 (1866). 

®® Stoughton V. Rappalo, 3 S. & R. (Pa.) 559 (1818) ; Baker v. 
Pales, 10 Mass. 146 (1819). 

2’’’ See Sayward v. Warren (1847), 27 Me. 453; Ramsdell v. Bnswell 
(1867), 54 Me. 546. 

®® 2 Pollock and Maitland, History of English Law 634, n. 8. 

®® Ames, Lectures on Legal History, 65. 

®®Bracton’a Note Book, pleas 477, 741. 
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spoke the truth. If defendant and his oath-helpera repeated 
t)i0 proper oaths with the requisite precision, .iudgmeut was 
given for defendant; if they or any of them failed, the “oath 
hurst,” and judgment went for plaintiff. Toward the ehd of 
the thirteenth century, this mode of trial was obsoleseent, if not 
obsolete, in the royal courts ; and trial by jury soon completely 
displaced it. 

Debt, In a writ of right for laud the sheriff was directed 
to command the tenant (defendant) justly and without delay to 
rendei' to the demandant (plaintiff) a certain piece of realty 
which the demandant claimed to be his right and inheritance and 
of which he complained that the tenant was unjustly deforcing 
him.*® And unless the tenant did so, he was to be summoned 
before the justices to show why he had not done it. In the writ 
of debt, as given by Glanvill, the sheriff is ordered to command 
the defendant to render to plaintiff a specified sum of money 
which defendant owes to plaintiff and of which he unjustly de- 
forces him. And if he wull not do it, he is to be summoned before 
the justices to .show whj' he has not done it. The writ of debt 
seems to have been a writ of right for money; the action to have 
been a real action.®® The eonceptiou of the courts of that time 

The form of oath of the oath-holpers in Anglo-Saxon times was 
the following; “By the Lord, the oath is clean and unperjured whioh 
N has sworn.” Henry C. Lea, Superstition and Force (3 ed., 1878), 
53. The procedure in 1699 in an action of debt is described in the 
report of an anonymous case in 2 Salkeld 682 : ‘ ‘ The defendant waged 
his law, and a day was given upon the roll for him to come and make 
his law; and now upon the last day of the term he came. . . . 

And the defendant was set at the right corner of the bar, without the 
bar, and the secondary asked him, If he was ready to wage his law? 
He answered. Yes; then he laid his hand upon the book, and then the 
plaintiff was called. . . . Then the Court admonished liim (i. e., 
the defendant) and also his compurgators, which they regarded not so 
much as to desist from it; accordingly, the defendant was sworn, that 
he owed not the money modo dt forma, as the plaintiff had declared, 
nor any penny thereof. Then Ms compurgators standing behind him, 
were called over and"eaeh held up his right hand, and then laid their 
hands upon the book and swore, that they believed^what the defendant 
swore was true.” 

®8 This was the “Proecipe in capite,” not the “Breve de recto tenen- 
do.“ 

*3 2 Pollock and Maitland, History of English Law, 204—306. But 
see Plucknett, Concise History of the Common Law (2 ed. 1936) 326. 



Forms of AGa?ioN 


93 


was that the debtor was holding back something which he had 
granted, and which therefore actually belonged, to the creditor, 
not tlmt he was merely under an obligation to pay money. In- 
deed, the action lay for chattels as well as for money. 

The plea rolls of Richard I (1189-1199) and of John (1199- 
1216), as well as the treatise of Glanvill, show this action to 
be one of the earliest formed actions, but its use was rather in- 
frequent until near the end of Henry Ill’s reign (1216-1272). 
By that time the form of the writ had somewhat changed. It no 
longer spoke of deforcing plaintiff of the money but simply of 
unjustly detaining it. It was employed “but rarely save for 
five purposes: it was used, namely, to obtain (1) money lent, 
(2) the price of goods sold, (3) arrears of rent due upon a lease 
for years, (4) money due from a surety (plegius),^^ and (5) 
a debt confessed by a sealed document. We cannot say that any 
theory hemmed the action within these narrow limits. As any- 
thing that we should call a contract was not its essence, we soon 
find that it can be used whenever a fixed sum, ‘a sum certain,’ 
is due from one man to another. Statutory penalties, forfeitures 
under by-laws, amercements inflicted by inferior courts, money 
adjudged by any court, can be recovered by it, This was never 
forgotten in England so long as the old system of common law 
pleading was retained.’’®® 

In these ear ly^ precedents is found ample justification for the 
wide scope of the modern action, which lay in four chief classes 
of cases. The writ was the same in all classes. The distinctions 
were taken in the pleadings and in the mode of trial. The dec- 
laration in each ease set forth the causa debendi. A plea which 
might properly be interposed in one class might be demurrable 
iu another; and the course of the subsequent pleadings depended 
upon the plea. 

See 2 Pollock and Maitland, History of English Law, 191. “We 
must remember that in very old times the surety or pledge had in truth 
been the principal debtor, the creditor’s only debtor, while his posses- 
sion of the wed gave him power over the person whose pleghis he 
was.” P. 211. “The action against the surety has had its own 
separata history.’’ P. 211, n. 4. “So late as 1314 (Y. B. 7 Edw. II f. 
242) an action of debt is brought against a surety who has not bound 
himself by sealed instrument.’’ This was one of the cases where under 
the later law debt would not lie. 

3® 2 Id. 210. 
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1. Debt on a record was debt brought to recover money due on 
a record, for example, on a judgment of a domestic court of 
record. When debt was brought to recover on a judgment of a 
foreign court, whether of record or not, or upon a judgment of 
a domestic court not of record, the course of the pleadings was 
not that of debt on a record. The defendant might plead the 
general issue, “nil debet,” whereas in debt on a record the gen- 
eral issue was “iml tiel record,” and nil debet was not a proper 
plea. 

2. Debt on a statute lay where the plaintiff was seeking to 
recover a definite sum due from defendant as a penalty or for- 
feiture under a statute. For example, where a statute provided 
that for an infringement by A of a specified right of B, A should 
forfeit a fixed sum to B, B might have an action of debt, but not 
where the statute allowed B multiple damages rather than a fixed 
sum. Nil dehet was a proper plea. 

3. Debt on a specialty or debt on a bond was used for the 
recovery of money which the defendant had promised to pay, or 
had admitted to be owing, to plaintiff in a writing under defend- 
ant’s seal. Here nil debet was not a proper plea. The so-enlled 
general issue was non est factum. 

4. Debt on a simple contract was the phrase commonly used to 
describe the action (a) when brought to recover on defendant’s 
unsealed promise to pay money in exchange for a quid pro quo 
received by him, as, for example, for goods sold and delivered 
or services rendered;®® (b) when brought to recover on an obli- 
gation imposed upon defendant by law, other than statute or 
record, to pay a liquidated sum, as, for example, on a foreign 
judgment, or on a judgment of a domestic court not of record, or 
for money received and kept by defendant under such circum- 
stanees that the law created a duty in him to pay it over to the 
plaintiff. Here nil debet was the plea of general issue. 

See id. 211; “But we much doubt whether at the end of the 
thirteenth century the action extended beyond those eases in which 
the defendant had received some material thing or some service from 
the plaintiff Ames," Lectures on Legal History, 93-94 : . . it 

became a settled rule that whatever would constitute a quid pro quo, 
if rendered to the defendant himself, would be none the less a quid pro 
quo, though furnished to a third person, provided that it was furnished 
at the defendant’s request, and that the third person incurred no liabil- 
ity therefor to the plaintiff.’’ 



Forms oif Action 


95 


The early cases lay much stress upon the requirement that the 
claim sued upon must be for a definite amount. Indeed, Ames 
says : 

“The ancient conception of a creditor’s claim in debt as 
analogous to a real right manifested itself in the rule that 
a plaintiff must prove at the trial the precise amount to be 
due -which he demanded in his praecipe quod reddat. If he 
demanded a debt of £20 and proved a debt of £19, he failed 
as effectually as if he had declared in detinue for the re- 
covery of a horse and could prove only the detention of a 
cow. . . “The obligation must be for a definite 

amount. A promise to pay as much as certain goods or 
services were worth would never support a count in debt.”®® 

But before the end of the eighteenth century it was settled 
that the plaintiff might recover a smaller sum than that stated in 
the writ if the obligation proved was for a specified amomit.®® 
Later the “sum certain” was certain enough if its amount could 
be determined by extrinsic evidence before action brought. The 
English courts probably never went further than this.*® But 
certainly many of the later American cases permitted debt to 
lie for the reasonable value of goods sold, aud services rendered, 
where that value was determined only by the verdict of the 
jury.*! 

Originally trial by battle, as in the old real writ of right for 
land, was probably allowed, but no reported case of its use has 
been found. In debt on a simple contract, the defendant had the 
pri-vilege of proof by compurgation,*® but it is doubtful if this 

®'! Ames, Lectures on Legal History, 88. 

said. 89. 

a® Blackstone asserts the old rule giving an example similar to that 
in the quotation from Ames. 3 Blackstone, Commentaries on the Laws 
of England, (10th London ed. 1787) 154; but see Ames, Lectures on 
Legal History, 90, and Ingledew v. Cripps (1703), 2 Ld. Raymond 814; 
McQuillin v. Cox, 1 H. Bl. 249 (1789). 

*®See Ames, Lectures on Legal History, 89, n. 9: “I Chitty PI., 7 
ed., 351, 721, gives a precedent of such a count, 'but says it has been 
doubted -w-hether it lies. There is no ease of it.” 

*! Thompson v. French (1837), 10 Yerg. (Tenn.) 452; Norris v. 
Windsor (1835), 12 Me. 293; Van Deusen v. Blum (1836), 18 Pick. 
(Mass.) 229. 

*® See note 31, p. 92, supra. 
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■was true in debt on a statute. In the seventeenth and eighteenth 
centuries, the courts imposed some limitations upon this pri^v- 
ilege, hut it was not until 1833 that it was abolished.^® Ju debt 
on a record and debt on a specialty wager of law was not per- 
mitted in the royal courts. If the record was denied, trial by 
inspection and examination of the record rvas the proper pro- 
cedure.*^ In debt on a specialty trial was normally by jury .*5 
After 1833 disputed questions of fact in an action of debt had to 
be tried by jury as in other actions.*® 

Detinue. Originally this action and debt were identical. As 
stated above, debt lay for chattels as well as for money. A loan 
of money, a loan of grain to be consumed or used for seed, and 
a loan of a chattel to be returned in specie were not distinguished. 
Of course the lender did not expect to get back the ver.y coins 
or grain with which he had parted, but he did count upon re- 

King V. Williams, 2 B. & C. 538 (K. B. 1824) : In an action of 
debt on simple contract defendant pleaded “nil debet per legem,” 
defendant’s counsel “applied to the Court to assign the number of 
ooinpurgators, with whom the defendant should come to perfect hia 
law. The books leave it doubtful whether six or eleven are neces- 
sary.” Abbott, C. J., said: “The Court will not give the defendant 
any assistance in this matter. He must bring such number of com- 
purgators as he shall be advised are sufficient. If the plaintiff is not 
satisfied with the number brought, the objection will be open to him, 
and then the Court will hear both sides.” The report concludes: 
“The defendant prepared to bring eleven compurgators, but the plain- 
tiff abandoned the action. ' ’ 

** Stephen, Pleading (Williston’s ed.) *112: “The trial by the record 
applies to cases where an issue of mil tiel record is joined in any action 
. . . and the court awards in such case a trial by inspection and 

examination of the record. Upon this, the party affirming its existenco 
is hound to produce it in court, on a day given for the purpose ; and, if 
he fail to do so, judgment is given for his adversary. The trial by 
record is not only in use when an issue of this kind happens to arise 
for decision, but it is the only legitimate mode of trying such issue. 

f f 

*6 See Ormsby v. Loveday, T. B. 4 Ed. II, 11 (1310) ; Pinchingfeld 
V. Byreho (1311), id." 153; Upton v. Milton (1311), id. 166. But of. 2 
Pollock and Maitland, History of English Law, 224 and cases cited in 
note 2. 

*® See Childress v. Emory (1823), 8 Wheat. (21 U. S.) 642, 676, where 
Mr. Justice Story doubts whether wager of law ever existed in the 
United States. 
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ceiving again his horse or his plow. This distinction in fact 
began to manifest itself in the language of the writ and of the 
pleadings. The borrower owed and unjustly detained the money 
or the grain; he only unjustly detained the horse or the plow. 
Detinue slowly branched off from debt.^'^ Debt lay for money 
or for a fixed amount of unascertained chattels, detinue for a 
specific ascertained chattel.^® 

At first detinue ’’lay only by a bailor against his bailee. The 
plaintiff’s declaration must allege a bailment and a wrongful 
detention by the bailee, and failure to prove the bailment was 
fatal to plaintiff’s case. It was expanded to cover wrongful 
detention of a chattel, first, by one who received it from the 
bailee by will or intestate succession, next, by one to whose 
hands it came by whatsoever means after the bailee’s death, and 
then by one who got it from the bailee during the bailee’s life- 
time.^® At a comparatively early period also it conld be main- 
tained by a third person to whom the bailee had promised the 
bailor to deliver the bailed chattel.®® As debt lay again.st the 
buyer for the price of goods sold and delivered, so detinue lay 
against the seller for goods bargained and sold bnt not delivered, 
for which the price bad been paid. The title had passed to the 
buyer, and the seller was thereafter a mere bailee. But what of 
the case Avhere the title had passed, but the agreed price had not 
been paid ? Here the seller bad received no quid pro quo except 
the buyer’s promise. If that promise were embodied in a spe- 
cialty, the sealed instrument might well serve as the quid pro 
quo. If it were a mere oral or unsealed promise, however, there 
was more difficulty. Yet might not the transaction be regarded 
as one of mutual grants, the seller a bailee of the chattel, the 
buyer owing and detaining the money, justly until it was due 
and unjustly thereafter ? So the courts came to look at it by the 
middle of the reign of Henry VI (1422-1461) 

In the fourteenth century cases are found in which detinue 
is held the proper remedy to recover a chattel lost by the plain- 
tiff and found in the possession of the defendant who has refused 

Pollock and Maitland, History of English Law, 173-176. 

Ames, Lectures on Legal History, 89. 

«Id. 73, 74. 

®oid. 73, n. 1; 77, n. 1, 

Td. 77, 78. 
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to surrender it on proper demand. -The classic declarations in 
detinue aeeordingdy contain an allegation ol bailment by plaiutiffl 
or ot a loss by plaintiff and an allegation of wrongful detention 
by defendant; and the bailment or loss originally had to be 
proved as alleged.®® About the end of the sixteenth century the 
courts declared the allegation of bailment or loss to be mere 
matter of form. The defendant was not permitted to deny it, 
and plaintilf was not required to support i? by proof.®® The 
wrongful detention was the gist of the action, and detinue came 
to be a remedy for any wrongful detention of a specific ascer- 
tained chattel regardless of the manner in which the defendant 
acquired possession of it. As in replevin, the English eases re- 
quire plaintiff to have a right to immediate possession good as 
against the whole world, while many American cases require his 
right to be only superior to that of defendant. 

If the plaintiff was successful he wiis entitled to cither the 
chattel itself or its value as assessed in the action plus damages 
for the wrongful detention. Since plaintiff’s theory is that tlie 
chattel is still plaintiff’s, the value is assessed by the jury as of 
the date of the trial. The defendant, however, has the option of 
handing back .the chattel or of paying over the value as as- 
sessed.®^ The theory of plaintiff’s present ownerslii)) and the 
consequent measure of damages, and the fact that defendant 
has such an option have given the courts some trouble in han- 
dling the case where defendant has wrongfully parted with 
possession of the chattel or has destroyed it. It seems pretty 
generally agreed that the action lies notwithstanding that de- 
fendant no longer possesses the chattel,®® but the few American 
cases in point seem to deny the action where the chattel has been 
destroyed before action brought.®* They seem to exhibit an un- 

B®Id. 78, 82, 184. 

®* 2 Pollock and Maitland, History of English Law, 176; Ames, 
Lectures on Legal History, 184. See Q-ledstane v. Hewitt, 1 C. & J. 565 
(1831). 

®*2 Pollock and Maitland, History of English Law, 174; Maitland, 
Equity and Eorms of' Action, 355, 356. By the Common Law Procedure 
Act of 1854 the plaintiff is entitled to delivery of the detained chattel. 

B® Jones v. Bowie (1841), 9 M. & W. 19; Wilkinson v. Yerity (1871), 
L. B. 6 C. P. 206; Walker v. Fenner (1852), 20 Ala. 192. 

®B Caldwell v. Fenwick, 2 Dana (Ky.) 32, distinguishing Carrel 
V. Early, 4 Bibh (Ky.) 270, where the destruction occurred while 



Forms of Action 


99 


due tenderness for a wrongdoer and cannot properly be used as 
the basis of a generalization as to the law in this country. 

In detinue, as in debt on a simple contract, defendant might 
defeat 'plaintiff ’s claim by successfully waging and making his 
law, until 1833. Thereafter, of course, trial was normally by 
jury. 

Covenant. No writ for this action is given by Glanvill; but 
as early as 1201, if not 1194, the action appears in the plea 
rolls,®'’’ and the first register of writs (1227) contains the writ.®® 
The action was certainly in common use toward the end of 
Henry Ill’s reign (1216-1272). Nearly all the early cases have 
to do with agreements (conventiones) eoneeruing laud or con- 
cerning those incorporeal things which the medieval courts con- 
ceived to be, like land, capable of seisin. They are chiefly of 
three main classes.®® (1) Actions to enforce the terms of a lease 
of land for years. Pollock and Maitland say covenant was in- 
vented principally for this purpose. The lessee was regarded as 
having no interest in the land, but by the use of this action he 
could secure specific performance of the lessor’s agreement. 
(2) Actions brought merely that they may terminate in a com- 
promise — usually called a final concord or a fine — which 
amounted in fact to a conveyance by one of the parties to the 
other with the approval of the court. (3) Actions to enforce 
covenants for refeoffment, made in the course of family settle- 
ments by way of feoffment and refeoffment. There was, how- 
ever, nothing in the nature of the writ or of the action to confine 
it to so narrow a field. That this was recognized is shown by the 
recital in the Statute of "Wales (1284) of the impossibility of 
mentioning by name each of the infinite number of enforceable 
covenants. But there was a notable exception. The more an- 
cient action of debt lay to recover a sum of money promised to 
be paid by defendant in a writing under his seal. This seems to 

the action was pending; Lindsey v. Perry (1840), 1 Ala. 203. But see 
Ames, Lectures on Legal History, 72. 

®’’’ 2 Pollock and Maitland, History of English Law, 216, especially 
n. 2. 

®® Maitland, History of Register of Original Writs, 3 Harv. L. Rev. 
97, 110, 113. 

®® 2 Pollock and Maitland, History of English Law, 217. 
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have been deemed a aufficieat reason for denying such a promisee 
the. action of covenant until near the opening of the seventeenth 
century.®® Nor in the heginning was there any requirement that 
the c-onventio or agreement should be under seal. Indeed the 
term for years, for the protection of which the action was prob- 
ably devised, could be created without writing or seal. But 
before the end of the reign of Edward I a covenant had come to 
mean a promise in writing under the seal of the covenantor, and 
the action of covenant lay only by the covenantee against the 
covenantor for breach of such a promise.®^ 

From the ancient precedents in which the judgment required 
the covenantor to convey or let land pursuant to the terms of 
his covenant, developed the action of covenant real — a so-called 
real action.®® But when the modern action of covenant is spoken 
of, the personal action is meant, in wliich the plaintiff may re- 
cover damages for the breach of any enforceable promise made 
to him by defendant in writing under defendant’s seal. 

During the thirteenth century the defendant who denied an 
alleged breach of covenant might wage his law.'®® But this mode 
of trial ill this action did not persist until modern times as it did 
in debt and detinue ; and it seems not to have been used even 
in early times when the defendant denied that he had executed 
the covenant. 

Annuity, The writ of annuity, similar in form to that in 
debt,®^ first appears in the register of writs which Maitland be- 
lieved to have been compiled in the middle of the reign of Henry 
III, probably between 1236 and 1259.®® The medieval lawyers 
seem to have had some difSeulty in handling an annuity which 
was not a rent, and it was only slowly that it came to be con- 
ceived of as a contractual obligation. 

®® Ames, Lectures on Legal History, 152; Anonymous (1586), 3 Leon 
119; Stronge v. Watts (1610), 1 RoUe’s A'br. 518 (B) 2. 

2 Pollock and Maitland, History of Engliah Law, 219-220. 

®® Maitland, Equity and Eorias of Action, 368, 371. 

2 Pollock and Maitland, History of English Law, 634. Query, 
whether this mode of trial long endured after covenant was restricted 
to violations of a sealed promise, 

Pitzherbert, Natnra Brevium, 357. 

®® Maitland, History of the Register of Original Writs, 3 Harv. L. 
Rev. 169, 173, 177. 
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After the merely contractual nature of the obligation was 
realized, the action of annuity gradually fell into disuse. It was 
occasionally used in the eighteenth century but Mr. Tidcl as 
early fTs 1803 was able truthfully to say: “This action is at 
present out of use, being superseded by the action of debt or 
covenant.”®'^ Its infLuence on the later law has been so slight 
that it merits no further treatment here. 

Account. The writ in this action was similar to that in debt 
and in detinue, and commanded the defendant to render an ac- 
count to the plaintiff. The first register of writs to contain it 
is that ill which the writ of annuity also makes its original ap- 
pearance ; and the first reported ease of its use occurred in 
1232.®® It was probably devised to give the lord of a manor an 
adequate remedy against his baililf, who had received rents 
and made expciiditures for him. It lay also at an early date 
against a factor who had bought and sold goods for his princi- 
pal, and by otic luerchaut against another with whom he had 
entered into a joint adventure. .It was extended by statute and 
judicial decision to require accounting by guardians, executors, 
administrators, joint tenants and tenants in common ; persons 
whose relationship to the plaintiff required or authorized them 
to make eolleetions and disbursements on his behalf. 

“Another form of the action of account existed where the 
defendant was charged simply as a receiver of so much 
money for the use of the plaintiff by the hands of a third 
person. Originally that was the only remedy where A de- 
livered money to B for 0.’® . . . The form of the writ 
against a general receiver charged that money had been re- 
ceived for the use of the plaintiff. Twenty-five cases where 
that phrase is used, running back to Edward the First and 
coming down to the last century, have been found. ’ ’ 

Here there was no requirement that the receipt by B should have 
been by authorization of C. All that was necessary was that A 

6® See e. g., Hope v. Colmaa (1764), 2 Wils. 221'! 

Tidd, Practice of the Court of King’s Bench (2 Am. ed.), *4. 

®8 See note 61, supra. 

®® 2 Pollock and Maitland, History of English Law, 221. 

70 Ames, Lectures on Legal History, 117. 

71 Id. 118. 
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should have given and B shonld have received the money for G’b 
use. 

The procedure in account was unusual. The first issue to he 
tried was whether defendant was under a duty to account to 
plaintiff. If this was decided in favor of defendant, he was 
entitled to final judgment; if in favor of plaintiff, the judgment 
was that defendant do aeeoinit. Then auditors were appointed 
before whom the parties must frame their issues and offer their 
evidence as to the state of accounts between them. If the ac- 
counts, when properly submitted and analyzed, showed a balance 
in plaintiff’s favor, he recovered judgment for that balance; if 
they showed no balance either way or a balance in favor of 
•defendant, the defendant was dismissed with his costs, but he 
could not get judgment for any sura proved to be duo him. 
Burthermore, the defendant was privileged to wage his law on 
some issues. This dilatory, cumbersome and expensive method of 
proceeding caused litigants in later times to resort to the bill in 
■equity for an accounting where the accounts were complicated, 
and to debt or assumpsit in the simpler eases. For this reason 
the action of account is rarely found after the beginning of the 
nineteenth century.'^'* 

Trespass. Historians do not agree as to the origin of the 
action ; but some things are made clear by authorities now avail- 
able in print. (1) The writ is not given by Glanvill, nor does 
it appear in the registers of writs compiled before the reign of 
Edward I.’’’® (2) At the opening of the thirteenth century liti- 
gants were bringing appeals for injuries for wbieb in later days 
they would bring trespass, although in the appeal they could 
be awarded no compensation but could secure only the punish- 
ment of the wrongdoer. (3) In the early years of the reign of 
Henry III, when writs were being freely manufactured, oeea- 

■^2 See 2 Pollock and Maitland, History of English Law, 221-222 ; 
Maitland, Equity and Forms of Action, 357-368; Ames, Lectures on 
Legal History, 117-121; 1 Selwyn, Nisi Prius (Am. ed., 1881), 1-9; 1 
Tidd, Practice of thi? Court of King’s Bench (2 Am. ed.), 1; Langdell, 
Brief Survey of Equity Jurisdiction, 7dr-98; 3 Blaekstone, Commen- 
taries (13 ed.), 347-348; 1 Holdsworth, History of English Law (3 ed.), 
307-308. 

'i'3 Maitland, History of Register of Original Writs, 3 Harv, L. Rev. 
213, 217. 
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sioually trespassory -wrongs were remedied by -writs issued on tie 
facts of the special ease and, after the first third of the thirteenth 
century, some of these writs -very closely resembled the later writs 
of trespass. (4) Shortly after 1250 the action was in common 
use and seems to have become a -writ of course, for the Provisions 
of Oxford (1258) had no i*estrictive effect upon it. But for some 
time the limits of the action were not distinctly defined. The 
word trespass (transgressio) had not yet acquired an esclusively 
technical signification, and many a ease of this period, usually 
classified as trespass, is practically indistinguishable from earlier 
eases wherein the writs were issued on the special facts thereof. 
(5) Whatever may have been the source or sources from which 
it was derived, it came in response to an insistent demand, for 
the cases show litigants and courts during all the first half of 
the thirteenth century groping about for such an action.'^* 

The jurisdiction of the royal courts was founded upon the 
fact that the wrong done involved a breach of the king’s peace. 
The writ and declaration averred that defendant’s act had been 
committed vi et armis et aontra pacem Domini Begis — ^with force 
and arms and against the peace of the Lord King, Originally, 
it seems reasonable to believe, the force and breach of peace 
were required to be proved as well as alleged. Such was the case, 
Professor Maitland thought,’’’® in Henry Ill’s day, though even 

See the following cases as illustrative of the assertions in the text. 
Evesham v. Gifford (1198), 1 Curia Regis Rolls 63 (appeal) ; Lambm-n 
V. Danmartin (1194), 14 Pipe RoU Soc. 24; Rande v. Malfe (1199), 2 
Rot. Cur. Reg. 120 (begun as action for damages : defendant raises issue 
of title and puts himself on grand assize. Case compromised) ; Bag- 
gotorr V. Morel (1220), Br. N. B. pi. 85; Preston v. Butropson (1221), 
id. pi. 1520; Stowe v, Mesners (1222), id. pi. 194; Ivoson v. Bray 
(1226), id. pi. 1735; Abbot of Weybridge v. Gravele (1234), id. pi. 
835; Teuton v. Chaggeford (1234), id. pi. 1121; Beauchamp v. Prior 
of Kenilworthe (1237) i Abhrevio Placitorum 105a; Soroty v. Muncelyn 
(1241), id. 107a; Valence v. Wrennockson (1263), id. 129a. By far the 
most satisfactory account of trespass that has yet appeared is that of 
Professor George E. Woodbine in 33 Yale L. J. 799-816 (1924), 34 id. 
343-370 (1925). It was con-nneing to that distinguished scholar, the 
late Professor George B. Adams. Pluctnett agi^ees with Woodbine that 
the action developed from the earlier “quare” writs, each granted on 
the special ease, but disagrees as to its connection with the assize of 
novel disseisin. Plucknett, Concise History of the Common Law (2 ed. 
1936) 329-332. 

76 Maitland, Equity and Porms of Action, 343-344. 
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then very slight violence would suffice. In later times neither 
violence nor breach of the peace had to he proved. In the modern 
action it was necessary to show only a direct and immediate 
injury to plaintiff’s person or to his corporeal property by the 
wrongful act of defendant. When brought for injury to plain- 
tiff’s person, it was called trespass in assault and battery; for 
injury to his land, trespass quare clausum fregit or de clauso 
fracto; for carrying away his chattels, trespass de honis asport- 
atis; when brought for other wrongs, it was given no special 
name. 

Real property was sufficiently plaintiff’s to support the action 
when he was in possession of it at the time of such injury. His 
possession, even though unjustifiable as against the true owner, 
was enough as against others. On the other hand, even if he were 
the owner and entitled to the immediate possession of the invaded 
land and yet were out of possession when the injury was inflicted, 
he could not ordinarily recover in trespass. The landlord of a 
tenant at will or at sufferance, however, could maintain the 
action against a stranger for intrusion and against hi.s tenant 
at will for waste in cutting down trees.’'’^ From the early part 
of the fourteenth century a bailor could maintain trespass for 
sueli an injury by a stranger to a chattel in the hands of his 
bailee at will.''® And it is probable that from a comparatively 
early date a person in a position strictly analogous to that of a 
bailor at will had the same remedy. If A was entitled to the 
immediate possession of a chattel held by B in acknowledged 
subordination to him, and C stole the chattel from B, doubtless 
A could maintain trespass against C. None of the early authori- 

Ames, Lectures on Legal History, 228. Ames cites cases from 
Maine and Massachusetts to the effect that the landlord must show dam- 
ages, not merely a bare entry. 

''’'Anonymous (1687), Saville 84; Tobey v. Webster (1808), 3 Johns. 
(N. y.) 468. The reason stated in Saville is that there is no action 
of waste against a tenant at will, and the tenant has no “loyal posses- 
sion” of the trees “al intent del suecider.” In the United States a 
number of jurisdictions held that “where there is no adverse possession, 
the title draws with it constructive possession, so as to sustain the ac- 
tion of trespass.” Gillespie v. Dew (1827), 1 Stew. (Ala.) 229, 230. 
Ames states this as the general rule in this country. See Ames, Lec- 
tures on Legal History, 229 and cases cited in his note 5. 

7® Ames, Lectures on Legal History, 58. 
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ties would allow A to maintain the action against C where B 
obtained the goods Irom A by trespass and C in turn stole them 
from B,’’’® and this rule seems to have persisted to modern times, 
but CRitty states the law to be otherwise.®'* It is generally said 
that the action did not lie for an injury to an interest in, or a 
right of a person with respect to, an incorporeal thing. Thus 
it was not maintainable for slander, libel, malicious prosecution 
or interference with a franchise or easement. On the other 
hand, there is no question that it lay for assault without a 
battery ; for false imprisonment ; for loss of services to a master 
caused by beating his servant;®^ and for interference with a 
fishery or an exclusive right of profit.®® 

From the beginning the method of trial was by jury, though a 
stray case of trial by compurgation has been found.®® The suc- 
cessful plaintiff recovered damages for the injury, and the de- 
feated defendant was fined or imprisoned. This came to be 
regarded as a punishment for his breach of the king’s peace. 
As actual breach of the peace ceased to be an element of the 
action, the fine and imprisonment became obsolete. They were 
formally done away with in 1694.®^ 

Case, or Trespass on the Case. The provisions of Oxford 
placed an arbitrary limit upon the power of Chancery to create 
new writs. But legislation could not check the demand for new 
remedies, and it took less than a generation to demonstrate the 
inadequacy of existing forms of action to meet the needs of liti- 
gants. Accordingly in 1285 the statute of Westminster II pro- 
vided; “Whensoever from henceforth it shall fortune in the 

Id. 67, n. 6, 61 ; 2 Pollock and Maitland, History of English Law, 
166-168. Ames seeks to explain this result on the theory that a thief 
secured in a chattel an interest similar to that which a disseisor secured 
in land, and that the owner apparently had left only an action against 
him. Pollock and Maitland think the result an historical accident. 

®® See Bordwell, Property in Chattels, 29 Harv. L. Rev. 374 (1916) ; 
1 Chitty, Pleading (7 Am. ed. 1844) 192; Cox v. Hall and Burt, 18 Vt. 
191, 192, 194 (1846), applying Chitty’s view. Chitty seems to rely 
solely upon a note in Wilbraham v. Snow, Sidej;fln, 438 (K. B. 1682). 

SiDitcham v. Bond, 2 Manle & Selwyn 436 (1814). 

8® See Y. B. 2 Henry IV. 11, 48 (1401) ; Pollock, Torts (11 ed.) 
380 ; Whittier and Morgan, Cases on Common Law Pleading, 12, n. 12. 

®® 2 Pollock and Maitland, History of English Law, 634. 

®^ Statute 5 and 6 Wm. & M., ch. 12. 
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Chancery, that in one case a writ is foaud, and in like case fall- 
ing under like law, and requiring like remedy {in conximili casu 
cadente sul) eodem jure et simili indigente remed/io) is found 
none, the clerks of the Chancery shall agree in making the writ ; 
or adjourn the plaintiffs until the next Parliament, and let the 
cases be written in which they cannot agree, and let them refer 
them until the next Parliament, and by consent of men learned 
in the law, a writ shall be made, lest it might happen after that 
the court should long time fail to minister justice unto complain- 
ants. This enactment authorized Chancery to renew its 
former practice of issuing writs to fit the facts of the special 
ease, with this limitation, that the new writ must be m con- 
simili casu with an existing writ of course. The orthodox 
view is that the action of trespass on the case owes its ori- 
gin to this statute. Prior to 1925 Professor George B. 'Wood- 
bine, after a thorough search of the available authorities, 
concluded that the courts had made no use of this provision 
except in expanding the scope of writs of entry.*® In 1931 
Professor Plueknett developed this thesis in an article in the 
Columbia Law Eeview,®’^ but Iloklsworth and others rc,fnscd 
to abandon the generally accepted theory,*® Eecent investiga- 
tion has produced very persuasive evidence that the orthodox 
doctrine originated with legal writers of the sixteenth and 
seventeenth centuries, and that the action evolved by judicial 
rather than legislative process from the action of trespass, the 
courts recognizing a writ in trespass upon the plaintiff’s case 
or matter as a branch of trespass distinguishable from trespass 
vi et armis.^^ The undisputed fact is that the records and re- 

** Maitland, Equity and Forms of Action, 345. 

*® In a note in the first edition of this book, published in 1926, it is 
said: “Professor George E. Woodbine of the Tale Law School has 
made a thorough search of available cases upon this point-. He is au- 
thority for the statement that the courts seem to have made no con- 
scious use of this statutory provision except in writs of entry for a 
long period after 1286. The finding of this eminent legal historian is 
unhesitatingly accepted.” P. 77, n. 71. 

®'^ Case and the Statute of Westminster II, 31 Columbia L. Eev. 778 
(1931). 

®®47 L. Q. Eev. 334 (1931) ; Landon, The Action on the Case and the 
Statute of Westminster II, 62 id. 220 (1930). 

**Dix, The Origins of the Action of Trespass on the Case, 46 Yale 
L. J. 1142 (1937). 
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poi'ts during the century following 1285 show many writs, classi- 
fied as trespass, where no violence or breach of the peace is 
involved and some where neither is even alleged. Gradually the 
realizaliion came that a new and flexible form of action had been 
evolved. The line of demarcation bctw'een it and trespass was 
not clear or sharp, but certain procedural differences inevitably 
developed. If there was no force or breach of the peace, the 
defendant should not be treated as if be bad committed an 
offense against the king. And by the beginning of the sixteenth 
century legislators and legal writers, as well as courts aud 
lawyers, recognized that there was a form of action of trespass 
on the ease, or case, distinct from the action of trespass. 

As Professor Maitland puts it, case became ‘ ‘ a sort of general 
I'esiduary action. ” It lay for indirect or consequential in- 
juries to the person, goods or lands of the plaintiff by the wrong- 
ful act or neglect of defendant. As the defendant who threw a 
log against the plaintiff must respond in trespass, so the defend- 
ant who wrongfully left a log lying in the highway so that plain- 
tiff stumbled over it was responsible in ease. He who maintained 
a nuisance on his own property to the injury of the health of 
the i^laintiff, his neighbor ; he who unjustifiably allowed noxious 
fumes to escape from his factory and damage plaintiff’s trees, 
shrubbery or growing crops, exposed himself to an action on the 
case. It was maintainable also for injuries to reversionary in- 
terests, such, for example, as the interest of the owner of land in 
possession of a tenant for years, or that of a bailor of a chattel 
bailed for a definite term. It could be properly brought too for 
injuries to rights in incorporeal things as, for instance, for 
wrongful interference with an easement, for libel, slander and 
malicious prosecution. So general was its application that 
; Stephen went so far as to say that it lay where a party sued for 
damages for any wrong or cause of complaint to which covenant 
or trespass would not apply.®^ This statement is probably too 
broad; but it is doubtless true that the action on the case did 
make feasible a salutary expansion of the common law. 

• 

Assumpsit. Debt, detinue, covenant and account afforded no 
remedy for breach of an unsealed promise, and there are ntuner- 

8® Maitland, Equity and Forms of Action, 361. 

81 Stephen, Pleading (WiUiston’s ed.), *16, 17. 
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ous deuisions! in the IdOOs that no actioii lies upon svich an 
undertaking.®® But in the sixteenth century and thereafter 
actions on the case for brolcen promises, or actions of assumpsit, 
are common. How did the change come about ? If B cut with 
a razor without C’s consent, G had an action of trespass against 
him; if he did it with C’s consent for a legitimate purpose, 
obviously 0 had no action at all; but if he undertook to shave 
0 skillfully and did the work so carelessly as to cut him, he 
thereby wrongfully applied physical force. directly to C’s person. 
This was exactly the situation where G was entitled to a writ in 
consimili casu with trespass. B was liable in trespass on the 
case, and it was his undertaking that made him responsible. The 
writ and declaration therefore alleged that B undertook {assump- 
sit) to do the shaving skillfully.®® In like manner, where B 
promised to deal skillfully with C’s property and handled it so 
unskillfully as to injure it, he had to respond in damages in tres- 
pass on the case.®* Again, where a bailee, who had expressly 
promised to keep the goods entrusted to him with care and skill, 
negligently or improperly kept them, he was guilty of active 
interference with the bailor’s chattels, analogous to a trespass, 
and from the latter part of the fifteenth century onward the 
bailor could secure damages therefor in an action on the case. 
Here too the bailee’s assumpsit was a necessary element of 
bailor’s cause. Furthermore, when seller sold goods to buyer 
with a false express warranty, the courts of the fifteenth century 
looked upon his action not as a breach of contract but as a tort — 
a deceit. Seller was not violating a promise, he was misrepre- 
senting an existing fact. The sale with a false warranty was 
active misconduct for which trespass on the case for deceit would 
lie. Here then were three classes of cases wherein a writ of tres- 
pass on the case would issue and wherein breach of the under- 
taking by affirmative misconduct was of the essence of the action. 
Now, suppose that S promised to sell to B and, in violation of 
that promise, sold to 0. Was not his sale to C active misconduct 
in breach of an undertaking? was it not a deceit? and should 
there not be a remedy against him as against the careless barber, 

®®For a full discussion of the history and dayelopment of thin action, 
see Ames, Lectures on Legal History, 129-166. 

®8Id. 130, n. 4. 

®* Id. 130, nn. 1, 3, 5. 
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the negligent bailee and the false ■warrantor? Litigants in the 
fifteenth century frequently believed so, strongly enough to try 
it out, and before the opening of the sixteenth eentury they had 
eonvinc’fed the courts that they were right. But one step re- 
mained to be taken. In all these eases the promisor ’s misconduct 
was positive — a misfeasance. If he merely failed to act, if by 
nonfeasance he violated his promise, all the earlier cases said no 
writ could issue. But in -view of the facts that the promisor was 
as blameworthy and the damage to the promisee was as great in 
one ease as in the other, so thin a distinction could not long stand. 
And earlj'' in the sixteenth century it became established that for 
breach of an unsealed contract an action on the case would lie.®® 
This action later split off from Case and became a separate 
formed action known as Assumpsit.®® 

For the breach of an unsealed promise the lawyers now had a 
formed action in which trial was by jury. They had before this 
come to realize that wager of law often afforded a dishonest de- 
fendant in the action of debt the means of evading a just obliga- 
tion ; and they were anxious to make this new action do the work 
of debt. However, assumpsit could not be brought upon the 
promise which created the debt, because that promise operated 
as a grant, and a formed action providing an adequate remedy 
made resort to an action on the ease unnecessary. By the middle 
of the sixteenth century, however, if a debtor made a subsequent 
promise to pay the debt, assumpsit would lie upon that promise. 
In Elizabeth’s reign the King’s Bench took the step of imply- 
ing the second promise, but the Court of Exchequer Chamber 
on review refused to approve any such innovation, and as late 
as 1601 required proof of an actual second promise.®'^ In 1602 
the question whether such a second promise was necessary was 
twice argued before all the Justices of England and Barons of 
the Exchequer.®® The jury in an action of assumpsit found in 
a special verdict that there was a bargain and sale, “that be- 
tween the plaintiff and the defendant there was no other 
promise or assumption hut only the said bargain.” The defend- 
ant argued (1) that plaintiff’s remedy was debt, “which is an 

86 Id. 139-143. 

8® Maitland, Equity and Forms of Action, 363. 

®''fMaylard v. Kester, Moore 711 (1601), 

8® Slade’s Case, 4 Coke 92b. 
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action formed in the Register, and therefore he should not have 
an action on the ease, whieh is an extraordinary action, and not 
limited within any certain form in the Register”; (2) that to 
allow assumpsit would take away from defendant the' benefit 
of wager of law “and so bereaves him of the benefit which the 
law gives him, which is his birthright.” The Justices and Barons 
held that the action was properly brought. “It was resolved, 
that every contract executory imports in itself an assumpsit, for 
when one agrees to pay money, or to deliver anything, thereby he 
assumes or promises to pay, or deliver it,®® a'nd therefore when 
one sells any goods to another, and agrees to deliver them at a 
day to come, and the other in consideration thereof agrees to pay 
so much money at such a day, in that case both parties may have 
an action of debt, or an action on the case on assumpsit, for the 
mutual executory agreement of both parties imports in itself 
reciprocal actions upon the ease, as well as actions of debt. 

. . . It was said, that an action on the case on assumpsit is as 
well a formed action, and contained in the register, as an action 
of debt, for there is its form ; also it appears in divers other eases 
in the register, that an action on the ease will lie, although the 
plaiutifl! may have another formed action in the Register.” 
Thereafter assumpsit lay to recover a simple contract debt. 

For a long time the common law provided no remedy for the 
person who parted with Ms goods or rendered services to another 
under the reasonable expectation of receiving from him their 
reasonable value. Though the recipient by his conduct created 
in the other party the reasonable belief that he would pay what 
the goods or services were worth, that other could not bring 
debt because the sum was not fixed, nor assumpsit because there 
was no express promise. In the early part of the seventeenth 
century the courts took the reasonable step of construing the 

Ames seems to disagree with the view that this refers to an im- 
plied promise, i. e., one created by law, to pay the debt. “Inasmuch 
as the judges . . . were working out a promise from words of 

agreement which had hitherto been conceived of as sounding only in 
grant, it was not nKnatnral that they should speak of the promise thus 
evolved as an ‘implied assumpsit.’ But the promise was in no sense 
a fiction.” Ames, Lectures on Legal History, at 152. The declaration 
in general assumpsit, however, always alleges that the defendant, being 
indebted, promised to pay the amount of the indebtedness, and no one 
doubts that this promise is fictional. 
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recipient’s condnet as a promise to pay and allowing assumpsit 
to be brought for breach of this promised It was said that the 
law implied the promise. 

Between the years 1673 and 1705, by the device of creating 
promises by implication of law, assumpsit was made available 
for the enforcement of quasi-eontractual obligations. That is 
to say, wherever in the opinion of the courts, the law created an 
obligation on the part of defendant to pay money to plaintiff, 
the latter might maintain assumpsit. The declaration contained 
an allegation of a promise by defendant to pay, but no proof 
of it was required.2 

When the action was brought for the breach of an express 
promise, it was called Special Assumpsit ; when brought to collect 
a simple contract debt, or for the reasonable value of goods or 
services, or to enforce a cpTasi-contractual obligation, it was 
called General or Indebitatus Assumpsit. 

Trover. Replevin, detinue and trespass de boms asportatis 
did not, separately or in combination, furnish adequate relief 
for wrongful dealing with chattels. Replevin lay only for a tak- 
ing as distinguished from acceptance of delivery from one 
having possession. Trespass gave no remedy for damage or 
tortious transfer hy the bailee of the bailed goods.® Detinue had 
at least two serious defects : (1) The defendant had the privilega 
of waging his law. (2) He had the option of returning the 
chattel or paying its assessed value; and if the chattel were 
damaged, he was likely to return it. At the very least, an action 
of trespass in consilimi cas 2 i with detinue was needed, and to 
meet this need the action of trover was developed. It began to 
emerge as an action separate from trespass on the case about the 
middle of the sixteenth century. It lay, like detinue siir trover, 
upon a finding by defendant and a refusal by him to deliver to 
the plaintiff. Its elements are well stated in the following 
quotation : 

“The classic count in trover alleges (1) that the plaintiff 
was possessed, as of his own property, of a certain chattel ; 

lid. 154r-159. 

8 Id. 160-166. See Moses v. Maeferlan, 2 Birrr. 1005 (K. B, 1760). 

®But it seems that trespass lay against a bailee who wilfully de- 
stroyed the goods. 
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(2) that he afterwards casually lost it; (3) that it came to 
the possession of the defendant by finding; (4) that the de- 
fendant refused to deliver it to the plaintiff on request; and 
(5) that he converted it to his own use, to the plaintiff’s 
damage. ’ ’ ^ 

No doubt each of these allegations was originally required to 
be proved as alleged. But as time went on, the scope of the 
action was expanded to meet new situations. Allegations once 
regarded as matter of substance were later held to be mere matter 
of form. The losing and finding need not be proved. In Eng- 
land and the overwhelming majority of American jurisdictions 
the plaintiff’s right to immediate possession is sufficient if 
superior to that of the defendant. In the usual case demand and 
refusal are no part of plaintiff’s case. And if defendant exer- 
cises dominion over the chattel for the purpose, of destroying it 
or devoting it to the ii.se of a stranger, to the exclusion of the 
plaintiff, lie is just as responsible in trover as if he luul exercised 
such dominion for his own use and benefit. Thus of the five 
allegations iilaintiff must generally prove none literally ; he must 
make a qualified showing of the first and last. The gist of the 
action is conversion. 

Ejectment. In the la.st years of the twelfth century and the 
first third of the thirteenth century a lessee for years who was 
wrongfully ejected by his lessor might bring an action of cove- 
nant and secure damages for the ouster and restoration of his 
term. But as against others than his lessor he had no remedy. 
William Kaleigh, a royal justice whose judicial career ended in 
1239,® is credited with having invented a writ which Bracton 
believed ought to give the termor (i. e., the lessee), the same relief 
against other ejectors as covenant gave against the lessor.® But it 
soon became established that this writ quare ejecit infra termi- 
num was available only against an ejector who was claiming 

^Ames, Histoiy of Trover, 11 Harv, L. Rev. 277. A full account 
of the history and development of this action is found in this article 11 
id. 277-289, 374r-386. See also 3 Street, Foundations of Legal Lia- 
bility, 159-171. 

® Maitland, History of Register of Original Writs, 3 Harv. L. Rev. 
175. 

® Bracton, He Legibus et Consuetudinibus Angliae, folio 220. 
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under the termor’s lessor. Now, while a termor had not that 
sort of possession which the medieval courts called seisin, yet he 
had sufficient possession to maintain an action of trespass q'liare 
clausum fregit against strangers who intruded and, before the 
end of the fifteenth century, even against his lessor who wrong- 
fully entered. The writ of trespass de ejectione firmae required 
the defendant to answer why with force and arms and against 
the peace he had entered the land and ejected the plaintiff. As 
in other actions of trespass, the plaintiff could recover only 
damages. During the fifteenth century efforts were made to 
espand the action, so that the termor might have against stran- 
gers who ejected him as adequate a remedy as he had under 
covenant and quare e^ecit against his lessor and those claiming 
under the lessor. And before the beginning of the sixteenth 
century it was finally settled that though neither the writ nor 
the declaration contemplated such relief, the court would award 
the successful plaintiff restoration of his term and order the 
sheriff to put him back in possession.'^ 

Obviously the plaintiff would not be entitled to be repossessed 
of the land unless his lessor had a sufficient title to support the 
lease. Consequently, if defendant denied the lessor’s title, plain- 
tiff would have to establish it. The result was that in a personal 
action title to real estate was incidentally tried. Herein the 
lawyers saw an opportunity to secure the trial of title to realty 
without the expense and delay of the old real actions and to 
secure repossession without risk of the narrow technicalities of 
the possessory assises. To enable the claimant out of possession 
to try out his title and right to immediate possession of land in 
the occupancy of another it was necessary only to put him in 
the position of a lessor. Accordingly the following procedure 
was followed. The claimant G entered upon the land, thereby 
taking possession, and then and there, delivered to a friend L, a 
lease for years, and left L upon the premises. L remained there 
until 0, the occupant, appeared and ejected him. L thereafter 
brought trespass de ejectione firmae against O. He could readily 

Maitland, Equity and Forms of Action, 360. See Ames, Leetures 
on Legal History, 223 : ‘ ‘ The conversion of ejeetio firmae from a per- 
sonal to a mixed action was effected by the common law to prevent the 
competition of the jurisdiction of eqiuty. For lessees had begun to 
resort to equity for specific performance by the lessor and for injunc- 
tion against strangers.” 
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prove C ’s entry upon and possession ol tlie land, the lease then 
and there delivered to L by G, that is, L’s entry under the lease, 
and the ejectment of L by 0, and the only real issue was C’s title. 
If L won, he was put in possession of the land, and later sur- 
rendered it to C. Because it was frequently inconvenient or dan- 
gerous for L to remain upon the premises until 0 appeared and 
threw him off, it became customary for C to take with him 
not only L but E. As soon as C had delivered the lease to L 
and left him in possession, B would eject him. L would then 
bring his action against B, the casual ejector. By this device L 
might get judgment for repossession without O’s having any 
knowledge of the action or opportunity to resist C’s claim. To 
avoid this outrageous result, the court required 0 to be given 
notice and opportunitj^ to defend. 

Although the entry by 0, his lease to L, and L’s ejectment by 
B were mere formalities and had nothing to do with the real 
question at issue, they had to he proved if denied ; and since they 
had to be proved, it was essential that they should have actually 
happened. Under Chief Justice Itollc (1649-1G60) this useless 
performance was made unnecessary. G made no entry and 
executed no lease to L, and B did no ejecting. C, in the jiamo of 
L, made his declaration in ejectment against E in the usual form, 
and to it he appended a notice directed to 0 and signed in E’s 
name, informing 0 of the pendency of the action,' stating that E 
had no title and intended to make no defense and telling 0 to 
apply to the court for permission to defend ; otherwise, he would 
be turned out of possession. The declaration and notice were 
delivered to 0. If he did not apply for leave to defend, judg- 
ment went against E by default, and G was put in possession. If 
0 did apply for leave to defend, it was granted to him only upon 
condition that he admit C’s entry and consequent possession,® 
the lease to L and L’s entry thereunder and the ouster of L by 
E,® and take issue only upon the title of C. Later L and B 

® Perry, Common Law Pleading, 98, n. 1. 

® This admission was made by entering into the so-called consent rule. 
There was a conflioti between the holdings of the Court of Common 
Pleas and those of the Court of King’s Bench as to whether this in- 
cluded an admission that 0 was in possession of the land. See Good- 
right dem. Baleh v. Rich, 7 Term Eep. 327 (1797). The form of the 
consent rule in the Bang’s Bench was changed in 1820 so as to describe 
accurately the land as to which 0 sought leave to defend. 
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came to be only fictitious persons, the familiar John Doe and 
Richard Roe or the suggestive John Fairelaim and Richard 
Shaml^jtle. And so the action remained until modern times. At 
present all its fictions have been done away with by legislation, 
and C may bring a direct action against 

The action lies only by a plaintiff ont of possession against a 
defendant in possession. It does not lie by a plaintiff out of 
possession against the lessor of a tenant in possession to de- 
termine whether plaintiff is entitled to receive the rent under the 
lease ; nor against any other defendant out of possession.^® 
Consequently it lies only for corporeal realty and not for such 
intangible interests as easements.^® Although it is frequently 
said that plaintiff must recover upon the strength of his own 
title and not on the weakness of his adversary’s, the prevailing 
view is that mere prior possession is sufQcient against a mere 
wrongdoer.^^ 

See Maitland, Equity and Porma of Action, 347-365 ; Peny, Com- 
mon Law Pleading, 93-99; 3 Blaokstone Commentaries (10 ed.), 199. 

11 Doe V. Wharton (1798), 8 Term Rep. 2. 

1® Goodright v. Rich (1797), 7 Duim. & E. 327 ; Whittier and Morgan, 
Cases on Common Law Pleading, 59 and note 16. 

IS Smith v. Wiggin (1868), 48 N. H. 106. 

1^ Ca.aey v. Kimiuel (1899), 181 111. 154, 54 N. B. 905; Whittier and 
Morgan, Cases on Common Law Pleading, 55 and note 10. 
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PLEADINGS 
I. At Common Law 

In General. At common law after tte slieriff had duly served 
the writ of summons and the defendant had appeared before 
the royal judges as directed, the plaintiff had to make his claim 
known to the court and to the defendant in greater detail than 
was given in the writ, and the precise points in controversy be- 
tween the plaintiff and defendant had to be made to appear. 
In the earlier period the practice was to have the plaintiff or 
bis repre.sentativo state orally what he claimed to be the facts 
upon which he based his demand for relief. This was done in 
very informal fashion. If the defendant toolc the position that 
plaintiff’s statement, if true, was insufficient to warrant i’cliof 
in the action, he merely said something like, “Judgment of 
that.” If the judge agreed with defendant, he was likely to say 
to plaintiff, “Say something else.” If he disagreed with defend- 
ant, his words directed to defendant would often be, “Say some- 
thing.” In this familiar fashion, the defendant challenged the 
legal sufficiency of plaintiff’s statement, and the court ruled by 
either giving plaintiff the right to amend or the defendant the 
right to put in a response. Instead of challenging the sufficiency 
of plaintiff’s statement, the defendant might deny its truth, or 
he might admit its truth and assert other facts which, as he con- 
tended, would make ^plaintiff’s facts insufficient ground for re- 
covery. To such an allegation, of new facts the plaintiff would 
reply by a demand for judgment, or by a denial or by an allega- 
tion of new facts. This procedure was continued until the 
parties came to an issue either of law or of fact. If one party 
challenged the legal sufficiency of the other’s statement and if 
after the court had ruled, the party against whom the ruling 
was ma7e refused to allege additional facts, au issue of law was 
made. If the statements and counterstatemeuts reached a 
stage where a party’s assertion was met by a denial, an issue 
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of fact was made. These statements and responses were called 
pleadings. 

At ^ later period the pleadings were required to he in writing. 
Plaintiff’s first pleading in which he set forth his claim was 
called the Declaration ; this was met on the facts by defendant ’s 
plea; the plea by plaintiff’s replication; the replication by de- 
fendant’s rejoinder; the rejoinder by plaintiff’s surrejoinder; 
the surrejoinder by defendant’s rebutter, and the rebutter by 
plaintiff’s surrebutter. If further pleadings were necessary, 
they were nameless. In the action of replevin a defendant’s 
response in which he justified the alleged wrongful taking and 
detaining of the chattel in his own right was called an avowry, a 
response in which he justified in the right of another was called 
a cognizance. Plaintiff’s reply to an avowry or a cognizance 
was called a plea, the later pleadings had the usual names from 
replication to surrebutter. When one party challenged the 
legal sufficiency of another’s pleading he was said to demur. 
When he demurred, the other party was required to join in 
demurrer, that is, to assert in effect in writing that his pleading 
was sufficient in law. This raised a question for decision by the 
court. When one party met the other’s pleading by a denial 
and “put himself upon the country’’ (that is, demanded trial 
by jury), the latter had to interpose a joinder of issue or simili- 
ter. This was merely a statement that he too put himself upon 
the country. 

After the introduction of written pleadings, the rules govern- 
ing the form of statement became more and more complicated, 
and greater and greater importance was attached to departures 
from the rules. 

The following examples will furnish sufficient information as 
to the function and content of the various pleadings to enable 
a student to understand the pleadings at common law in a re- 
ported case. They include only one example of joinder in de- 
murrer and of joinder of issue. 


OtjtliInb and Examples op Pleadings 

Declaration. A written statement of facts by plaintiff, which, 
as plaintiff contends, constitutes a eanse of action in his favor 
against defendant. 
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EXAMPLE — DECLARATION FOB TRESPASS TO REALTY 

In tbe King’s Beneh. Hilary Term, 5 Geo. 4. 

Middlesex, to wit. Peter Policeman was attaciied to 
answer Samuel Student of a plea of trespass wherefore 
(here would he recited a description of defendant’s wrong 
similar to that stated below) . And thereupon the said Samuel 
Student, by his attorney, Lewis Lawyer, complains against 
the said Peter Policeman. For that the said Peter Police- 
man on the day of January in the year of our 

Lord 18 — , with force and arms broke and entered a 
certain dwelling-house of the plaintiff situate and being in 
the parish of X in the County of Middlesex, and then made 
a great noise and disturbance therein, and then ejected, 
expelled, put out and amoved the plaintiff and his family 
from the possession, use, occupation and enjoyment of the 
said dwelling-house and kept and continued them so ejected, 
expelled, put out and amoved for a long space of time, to 
wit, from thence hitherto; whereby the plaintiff, for and 
during all that time, lost and was deprived of the use and 
benefit of his said last-mentioned dwelling house, to wit, 
at etc,, aforesaid. And other wrongs to the plaintiff then 
did, against the peace of our said lord the now King and 
to the damage of the plaintiff of £100, and thereupon he 
brings suit, etc.^ 

The declaration is to be met by one of the following : * 

A, General Demurrer. A statement, usually in writing, by 
defendant that plaintiff’s declaration is insufficient in law, that 
is, that the facts alleged therein do not constitute a cause of 
action in favor of plaintiflf against defendant. 

1 See 2 Chitty on Pleading (5 Am. ed., 1828) 864^865. For the forms 
hereafter set out no references are cited. They are adapted from the 
forms g^ven in the earlier editions of Chitty and of Stephen on Plead- 
ing. 

®No example of a dilatory pleading is given. A dilatory plea did 
not purport to answer the plaintiff’s claim on the merits but set up some 
matter which challenged the jurisdiction of the court, or which showed 
that the action should be suspended or abated. Such a plea had to be 
interposed promptly, and before demurrer or plea to the merits. 
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EXAMPLE 

In the King’s Bench. Hilary Term 5 Geo. 4. 

Safliuel Student 
vs. 

Peter Policeman 

And the said Peter Policeman by Arthur Andrew his 
attorney comes and defends the force and injury, when and 
where it shall behove him, and says, that the said declara- 
tion and the matters therein contained in manner and form 
as the same are above stated and set forth, are not sufficient 
in law for the said Samuel Student to have or maintain his 
aforesaid action thereof against him the said Peter Police- 
man and that he the said Peter Policeman is not bound by 
the law of the land to answer the same, and this he is ready 
to verify ; wherefore, for want of a sufficient declaration in 
this behalf, the said Peter Policeman prays judgment, and 
that the said Samuel Student may be barred from having 
or maintaining his aforesaid action thereof against him. 

To this plaintiff would have to interpose a joinder in de- 
murrer. 


EXA.MPLE 

(Title as in General Demurrer.) 

And the said Samuel Student saith that the said declara- 
tion and the matters therein contained in manner and form 
as the same are above stated and set forth, are sufficient in 
law for him the said Samuel Student to have and maintain 
his aforesaid action thereof against him the said Peter 
Policeman, and the said Samuel Student is ready to verify 
and prove the same as the court here shall direct and award ; 
wherefore inasmuch as the said Peter Policeman hath not 
answered the said declaration nor hitherto in any manner 
denied the same, the said Samuel Student prays judgment, 
and his damages by reason of the breaking and entering and 
other wrongs in the said declaration mentioned be adjudged 
to him, etc. 

B. Special Demurrer. A statement usually in writing, by 
defendant that plaintiff’s declaration is insufficient in substance 
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in failing to state facts sufficient to constitute a cause of action, 
and insufficient in form iu certain designated particulars. 

EXAMPLE 

(Title as in General Demurrer.) 

And the said Peter Policeman by Arthur Andrew his ar- 
torney comes and defends the force and injury, when and 
where it shall behove him, and says, that the said declara- 
tion and the matters therein contained in manner and form 
as the same are above stated and set forth, are not sufficient 
in law for the said Samuel Student to have or maintain his 
aforesaid action thereof against him the said Peter Police- 
man and that he the said Peter Policeman is not bound by 
the law of the land to answer the same, and this he is ready 
to verify and prove the same as the court here shall direct 
and award; wherefore, for want of a sufficient declaration in 
this behalf, the said Peter Policeman prays judgment, and 
that the said Samuel Student may be bari'od from having or 
maintaining his aforesai^ action thereof against him. And 
the said Peter Policeman according to the form of the 
statute in such ease made and provided, states and shows 
to the court here the following causes of demun'cr to the 
said declaration, that is to say, for that the said close and 
dwelling-house, in which, etc., in the declaration mentioned 
are not designated or described in the said declaration either 
by name or abuttals or other description ; and also lor that 
it does not appear in or by said declaration where or in what 
parish or part of the said county the said close and dwell- 
ing-house in which, etc., were or are situate. And also that 
the declaration is iu other respects uncertain, informal and 
insufficient. 

0. Plea of General Issue. A written statement by defend- 
ant the phrasing and effect of which varies with the form of 
action. In Tre.spass, Case and Trover the brief name for it is 
Not Guilty; in Assumpsit, Non-assumpsit; in Debt, other than 
Debt on a bond or on a record, Nil dehet ; in Debt on a record, 
Nul tiel record. Non cepit in Replevin, Non detinet in Detinue, 
and Non est factum in Covenant and in Debt on a bond are 
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usually (lalled pleas of general issue, but they are hardly broad 
enough to deserve the name. 

The General Issue was sometimes called a General Traverse, 
but it served as more than a denial of the material allegations of 
the declaration in some iiistanees and as less in others. Before 
the Hilary Rules of 1834 the scope of the general issue in the 
various personal actions was as follows ; 

Replevin. The plea, 7wn cepit, denied the taking and the place 
of taking, and put the plaintiff to the proof of these allegations 
only. It did not deny plaintiff’s property in the chattel. 

Betmue. The plea, non detinet, denied the plaintiff’s allega- 
tion of property in the chattel and its detention by defendant, 
and put only these allegations in issue. 

Debt, other than on a bond or record. The plea, nil debet, 
denied defendant ’s indebtedness to plaintiff at the time of bring- 
ing the action, Consequently evidence of any defense which 
showed nothing to be due from defendant to plaintiff at that 
time, whether by way of denial, excuse or discharge, was ad- 
missible under this plea, Chitty says that the better practice 
required that the defense that the statutory period of limitations 
had expired be pleaded specially, and that tender was inadmissi- 
ble under nil dehet.^ 

Debt 071 a bond. The plea, non est fact7m, denied that the 
instrument sued on was defendant’s deed, that is, that he had 
executed the instrument, or that the instrument had any validity 
as his deed. Thus if his signature and seal were put on the 
instrument under such circumstances as to make it void, he 
could avail himself of this defense under this plea, but not if 
the circumstances made it merely voidable by him. 

Debt on a record. The plea, nul tiel record, put in issue only 
the existence of the record as alleged. 

Covenant. The plea, non est factum, had the same effect as 
in debt on a bond. 

Trespass. The plea, 7iot guilty, denied the essential allega- 
tions of the declaration. In trespass to the person it put in issue 
the commission of the act charged by the. defendant to the 
person of the plaintiff. In trespass to personalty or realty, it 
challenged also plaintiff’s requisite interest in the chattel or 
realty. If defendant relied upon his superior right to realty of 

Chitty, Pleading (2 Am. ed., 1812) 476. 
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whieli plaintiff was in possession, it was usual for him to plead 
it speeially. See F, infra. 

Case. The plea, not gtnlty, permitted defendant to show any 
defense hy way of denial, excuse or discharge except the statute 
of limitations and except truth in an action on the ease for 
slander or libel. 

Assumpsit. The plea, non assumpsit, was interpreted to be 
wide enough to admit any defense which showed that the defend- 
ant had not become legally liable for a breach of the alleged 
promise, that is, any defense by, way of denial of the promise or 
breach or by way of excuse for The breach. Matters which as- 
sumed that plaintiff once had a eaTi§e.,^o£ 4 i£tmn on the promise 
but that it had been discharged had, by the rulnffgsdn the earlier 
cases, to be pleaded specially. Later the effect of t^e plea was 
enlarged, first in general assumpsit and finally iin special 
assumpsit, so that matter in discharge was admissible fia^er it. 
Consequently almost any matter in defense might be proved 
under non assumpsit, except the statute of limitations, a dis- 
charge in bankruptcy, or tender. 

Trover. The plea, not guilty, was as broad as that in Case. It 
included any defense except the statute oP limitations. 

Ejectment. As shown in the chapter on forms of action, the 
plea, not guilty, was by rule of court under the Commonwealth, 
limited so that it put in issue only the title of the plaintiff’s 
lessor (the real plaintiff), and for some time it was questionable 
whether it allowed the defense of lack of possession by the real 
defendant. 


EXIAMPLE 

(Same title.) 

And the said Peter Policeman by his attorney Arthur 
Andrew eomes and defends the force and injury, when 
(and where it shall behove him, and the damages and all 
which he ought to defend,) * and says that the said Samuel 
Student ought not to have or maintain his aforesaid action 
against him because he says that he is not guilty of the said 
trespasses above laid to his charge or any part thereof, in 

^At a later date but before the Hilary Eules of 1834:, the matter 
in parenthesis was replaced by “ete.” because regarded as merely 
formal. 
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manner and form as the said Samuel Student hath above 
complained against him the said Peter Policeman. And of 
this he puts himself upon the country. 

This was met by a joinder of issue or similiter. 

EXAMPLE 

(Same title.) 

And the said Samuel Student as to the said plea of the 
said Peter Policeman above pleaded and whereof he hath 
put himself upon the country doth the like. 

D. Plea of Common Traverse or Specific Traverse. A writ- 
ten statement expressly denying a material allegation of plain- 
tiff’s declaration, usually in the terms of the allegation. After 
the rule became established that the denial of any allegation of 
a declaration which might be put in issue by the general issue 
could not properly be made specially, there was no room for a 
plea of common traverse in Trespass. So no example of such a 
plea to the declaration above set out is given. 

EXAMPLE 

Covenant; Common Traverse of breach for not repairing. 

(Same title.) 

And the said Peter Policeman by his attorney Arthur 
Andrew, comes and defends the wrong and injury when, 
etc.® and says that the said Samuel Student ought not to 
have or maintain his aforesaid action against him the said 
Peter Policeman because he says that the windows of the 
said messuage or tenement were not in any part thereof 
ruinous, in decay, or out of repair, in manner and form as 
the said Samuel Student hath above complained against him, 
the said Peter Policeman. And of this he puts himself upon 
the country. 

E. Plea of Special Traverse. A written statement denying 
in an argumentative manner a material allegation of plaintiff’s 

® See example given in C, supra. Note that at times the phrase 
“force and injury’’ was used, and at times “wrong and injury.’’ In 
the earlier practice “force and injury” was co mm only used. 
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declaration followed by a direct denial of tbe same allegation. 
The direct denial is introduced by the phrase absque hoc (with- 
out this), or the phrase et non (and not). Like the common 
traverse it could not properly be used as a plea to a declaration 
in Trespass. Hence, an example in Eeplevin is given. 

example 

Special Traverse in Replevin — Property in Third Person. 

(Same title.) 

And the said Peter Policeman by his attorney, Arthur 
Andrew, comes and defends the wrong and injury when, 
etc. and says that the said Samuel Student ought not to 
have or maintain his aforesaid action against him the said 
Peter Policeman because he says that the goods and chattels 
in the said declaration mentioned at the said time when, 
etc., were the property of one ’William Smith {absque hoc 
that they were the property of the said Samuel Student, or) 
and not oC the said Samuel Student, as by tlie said declara- 
tion is above alleged. And this the defendant is ready to 
verify; wherefore he prays judgment if the said Samuel 
Student ought to have or maintain his aforc.said action 
against him etc., and a return of the said goods and chattels 
together with his costs in this behalf, according to the form 
of the statute in such ease made and provided, to be ad- 
judged to him, etc. 

(N. B. After the Hilary Rules of 1834 the defendant put 
himself on the country instead of oif ering to verify. ) 

T, Plea in Confession and Avoidance, A written statement 
by defendant admitting, either expressly or by failure to deny, 
the truth of the facts stated by plaintiff in his declaration, and 
setting up additional facts, which, as defendant contends, con- 
stitute an excuse of justification for the alleged wrong com- 
plained of by plaintiff, or a discharge of defendant from all 
liability therefor. 


example 

Liberum Tenementum — His own freehold. (Same title.) 

And the said Peter Policeman by his attorney Arthur 
Andrew comes and defends the force and injury, when (and 
where it shall behove him, and the damages and all which 
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lie ouglt to defend) , and says that the said Samuel Student 
ought not to have or maintain his aforesaid action against 
him because he says that the said dwelling-house in the 
said declaration mentioned, and in which, etc., now is, and 
at the said several times when, etc., was the dweUing-house 
and freehold of the said Peter Policeman, the defendant 
herein ; wherefore the said Peter Policeman in his own right 
at the said several times when, etc., committed the said 
several alleged trespasses in the said declaration mentioned, 
in the said dwelling-house, in which, etc., so being the 
dwelling-house and freehold of him, the said Peter Police- 
man as he lawfully might for the cause aforesaid, which 
are the said several alleged trespasses whereof the said 
Samuel Student hath above thereof complained against him, 
the said Peter Policeman. And this the defendant is ready 
to verify ; wherefore he prays judgment if the said plaintiff, 
Samuel Student, ought to have or maintain his action 
against him, the said Peter Policeman. 

A Plea in Confession and Avoidance is to be met by one of the 
following ; 

1. General Demurrer. A statement, usually in writing, 
by plaintiff that the defendant's plea is insufficient in law; 
that is, that the facts set np therein do not constitute a 
defense to the cause of action alleged in plaintiff’s declara- 
tion. 

The form is identical with that given in the first part of 
the special demurrer below. 

2. Special Demurrer. A statement, usually in writing, 
by plaintiff that the defendant’s plea is insufficient in law, 
that is, that defendant’s plea does not allege facts constitut- 
ing a defense to the cause of action set forth in plaintiff’s 
declaration, and that it is defective in form in certain 
designated particulars. 


EXAMPLE 

(Same title.) 

And the said Samuel Student, as to the said plea of the 
said Peter Policeman by him above pleaded, saith that the 
same and the matters therein contained in manner and form 
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as the same are above pleaded and set forth are not suffi- 
cient in law to bar or preclnde him, the said Sanmel Stu- 
dent, from having or maintaining his aforesaidr action 
against the said Peter Policeman, and that he the said 
Samuel Student is not bound by the law of the land to 
answer the same. And this he is ready to verify; where- 
fore, by reason of the insufficiency of the said plea in this 
behalf, the said Samuel Student prays judgment and his 
damages by him sustained on the committing of the said 
trespasses, to be adjudged to him etc. And the said Samuel 
Student according to the form of the statute in such case 
made and provided, states and shows to the Court here the 
following causes of demurrer to the said plea, that is to say, 
that the said plea amounts to the general issue, and also that 
the said plea is in other respects uncertain, informal and 
insufficient etc. 

3. Replication hy way of General Traverse. Such a gen- 
eral traverse in pleadings subsequent to the Plea was p.oi 
generally allowed at common law. In actions of Trespass, 
Case, Assumpsit, Debt, Covenant, and Replevin, it was per- 
mitted in general where the defendant’s plea admitted the 
plaintiff ’s right and set up an excuse or justification for de- 
fendant ’s infringement thereof. It was called the Replica- 
tion de Injuria. It was not proper in trespass to a plea of 
liberum tenementum, nor was it proper to a plea of dis- 
charge. Consequently no example of such a replication to 
the pleas above set out is given. 

EXAMPLE 

Replication de Injuria to Plea of Self-Defense in Trespass 
to Person. (Same title.) 

And the said Samuel Student as to the plea of the said 
Peter Policeman by him above pleaded says that by reason 
of anything in the said plea alleged he ought not to be 
barred from having and maintaining his aforesaid action 
against the said Peter Policeman because he says that the 
said Peter Policeman at the said times when, etc. of his own 
wrong and without the cause by him in his said plea alleged, 
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committed the said trespasses in that plea mentioned and 
attempted to be justified, in manner and form as the said 
Sai^uel Student hath above in his declaration complained 
against the said Peter Policeman, and this he the said 
Samuel Student prays may be inquired of by the country. 

4. Beplioation of Common Traverse or Specific Traverse. 
A written statement by plaintiff denying the truth of one 
or more of the material allegations of the plea. At common 
law plaintiff was usually required so to confine his denial as 
to put in issue only a single material fact.® 

EXAMPLE 

Traversing plea of liberum tenementum. (Same title.) 

And the said Samuel Student as to the plea of the said 
Peter Policeman by him above pleaded says that by reason 
of anything in the said plea alleged he ought not to be 
barred from having and maintaining his aforesaid action 
against the said Peter Policeman because he says that the 
said dwelling-house in the said declaration mentioned in 
which, etc., now is not, and at the same several times when, 
etc., was not the dwelling-house and freehold of the said 
Peter Policeman in manner and form as the said Peter 
Policeman hath above in his said plea alleged. And this 
the said Samuel Student prays may be inquired of by the 
country, etc. 

5. EepUcation of Special Traverse. A written statement 
denying in an argumentative manner a material allegation 
of defendant’s plea followed by a direct denial, usually 
introduced by absque hoc or et non. 

EXAMPLE 

Traversing plea of liberum tenementum. (Same title.) 

And the said Samuel Student as to the plea of the said 
Peter Policeman by him above pleaded says that by reason 


® For an example of a case where a traverse of an allegation of three 
distinct facts constituting a single point of defense was allowed, see 
Eobinson v. Raley, 1 Burr. 316 (1757), 
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of an 3 '’tliing in the said plea alleged he ought not to be 
barred from having and maintaining his aforesaid action 
against the said Peter Policeman because he says that the 
said dwelling-house in the said declaration mentioned, in 
which, etc., now is, and at the said several times when, etc., 
was the dwelling-house and freehold of the said Samuel 
Student {absque hoe that it now is, and at the said several 
times when, etc., was, or) and not the dwelling-house and 
freehold of the said Peter Policeman, in the manner and 
form as the said Peter Policeman hath in his said plea 
alleged. And this the said Samuel Student prays may be 
inquired of by the country, etc. 

6. Replication in Confession and Avoidmice. A written 
statement admitting, either expressly or by failure to deny, 
the truth of the facts set up by defendant by way of excuse, 
justification or discharge, and alleging facts, which, as 
plaintiff contends, avoid such excuse, justidcation or dis- 
charge. 


EXAMPLE 

To the plea of liberum ienementum. (Same title.) 

And the said Samuel Student as to the plea of the said 
Peter Policeman by him above pleaded says that by reason 
of anything in the said plea alleged he ought not to be barred 
from having and maintaining his aforesaid action against 
the said Peter Policeman because he says that while the said 
dwelling-house was the dwelling-house and freehold of the 
said Peter Policeman, and before the said time when, etc., 

to wit on the day of January, 18 — (the date of the 

demise) the said Peter Policeman demised the said dwelling- 
house with appurtenances to the said Samuel Student, to 
have and to hold the same to the said Samuel Student, for 
and during and unto the full end and term of one year from 
thence next ensuing, and fully to be complete and ended, 
and so on frdm year to year, for so long time as they the 
said Samuel Student and the said Peter Policeman should 
respectively please, by virtue of which said demise the said 
Samuel Student afterwards, and before the said time when, 
etc., entered into the said dwelling-house and became and 
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was possessed thereof, and continued so thereof possessed, 
from thence until the said Peter Policeman afterward, and 
during the continuance of the said demise, to wit, at the 
said time when, etc., of his own wrong, broke and entered 
the said dwelling-house and committed the said several 
trespasses in the said plea mentioned, in manner and form 
as the said Samuel Student hath above thereof complained 
against the said Peter Policeman. And this the said Samuel 
Student is ready to verify; wherefore he prays judgment 
and his damages by him, the said Samuel Student, sustained 
by reason of the committing of the said trespasses, to be 
adjudged to him. 

A Replication in Confession and Avoidance is to be met by 
one of the following; 

1. General Demurrer. 


EXAMPLE 


(Same title.) 

And the said Peter Policeman as to the replication of the 
said Samuel Student by him above pleaded to the plea of 
the said Peter Policeman says that the said replication and 
the matters therein contained in manner and form as the 
same are above pleaded and set forth are not sufficient in 
law for the said Samuel Student to have or maintain his 
aforesaid action against the said Peter Policeman and that 
he the said Peter Policeman is not bound by the law of the 
land to answer the same. And this the said Peter Policeman 
is ready to verify ; wherefore, for want of a sufficient repli- 
cation in this behalf, the said Peter Policeman prays judg- 
ment if the said Samuel Student ought to have or maintain 
his aforesaid action against him. 

2. Special Demurrer. To the foregoing general demurrer, 
there would be added; “And the said Peter Policeman 
according to the form of the statute in such case made and 
provided, states” (etc., setting out the defect in form relied 
on in manner similar to that of the special demurrer to the 
declaration) . 
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3. Rejoinder of Common or Specific Traverse. Similar 
to replication of common or specific traverse. 

4. Rejoinder of Special Traverse. Similar to replication 
of special traverse. 

5. Rejoinder in Confession and Avoidance. 


EXAMPLE 

Bejoinder to BepUcation of demise. (Same title.) 

And the said Peter Policeman, as to the said replication 
of the said Samuel Student by him above pleaded to the said 
plea of the said Peter Policeman says that the said Samuel 
Student ouglit not by reason of anything by him, the said 
Samuel Student, in that replication alleged, to have or main- 
tain his aforesaid action against him, the said Peter Police- 
man because he says that he the said Peter Policeman after 
the making of the said demise in the said replication 
mentioned, and while the said Samuel Student was possessed 
of the said dwelling-house in which, etc., under and by 
virtue of the said demise, as tenant thereol: to the said 

Peter Policeman, and half a year before the day of 

January, 18 — , to wit, on the day of July, 18 — , 

gave due notice to and then required the said Samuel Stu- 
dent to quit and deliver up the possession of the demised 
dwelling-house, with the appurtenances, unto the said Peter 

Policeman on the said day of January, A.D. 18 — , 

then next following ; and by means thereof, afterwards, and 
before the said time when, etc., to wit, on the day and year 
last aforesaid, the said tenancy, and the estate and interest 
of the said Samuel Student in the said demised dwelling- 
house, and the said place in which, etc., with the appurte- 
nances, wholly ended and determined; and thereupon the 
said Peter Policemau, after the said tenancy was so ended 
and determined as aforesaid, to wit, at the said several 
times when, etc., entered into the said dwelling-house in 
which, etc., and committed the said alleged trespass in the 
said plea mentioned, as he lawfully might for the cause 
aforesaid. And this the said Peter Policeman is ready to 
verify; wherefore he prays judgment if the said Samuel 
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StucTent ought to have or maintain his aforesaid action 
against him, the said Peter Policeman. 

A Rejoinder of Confession and Avoidance is to be met by one 
of the following : 

1. General Demurrer. Similar to General Demurrer to 
Plea. 

2. Special Demurrer. Similar to Special Demurrer to 
Plea. 

3. Surrejoinder of Common or Specific Traverse. 

4. Surrejoinder of Special Traverse. 

5. Surrejoinder in Confession and Avoidance. 

EXAMPLE 

Surrejoinder of Waiver of Notice to Rejoinder of Notice to 
Qitit. (Same title.) 

And the said Samuel Student, as to the said rejoinder of 
the said Peter Policeman by him above pleaded to the said 
replication of the said Samuel Student to the said plea of 
the said Peter Policeman says that he, the said Samuel 
Student, by reason of anything by the said Peter Policeman 
in that rejoinder above alleged, ought not to be barred from 
having or maintaining’ his aforesaid action against the said 
Peter Policeman, because he says that after the giving of 
the said notice in the said rejoinder mentioned, and before 
the expiration of the said tenancy, to wit on the 15th day of 
September, IS — , the said Peter Policeman waived, relin- 
quished and labandoned the said notice, and then assented 
and agreed with the said Samuel Student to the continuance 
of the said tenancy in the said replication mentioned, and 
the said tenancy did continue from thenceforth until and at 
and after the said time when, etc. And this the said Samuel 
Student is ready to verify,’ wherefore, etc. (as in the repli- 
cation) . 

A Surrejoinder in Confession and Avoidance is to be met by 
one of the following : 

1. General Demurrer. Similar to General Demurrer to 
Replication. 
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2. Special Demurrer. Similar to Special Demurrer to 
Eeplication. 

3. Kebutter of Common or Specific Traverse. 

4. Rebutter of Special Traverse. 

5. Rebutter in Confession and Avoidance. 

EXAMPLE 

Reiuiter of fraud in obtaining the waiver. (Same title.) 

And the said Peter Policeman, as to the said surrejoinder 
of the said Samuel Student by him above pleaded to the 
said rejoinder of the said Peter Policeman to the said rep- 
lication of the said Samuel Student to the said plea of the 
said Peter Policeman, says that the said Samuel Student 
ought not, by reason of anything by the said Samuel Stu- 
dent in that surrejoinder alleged, to have or maintain his 
aforesaid action against him the said Peter Policeman in 
respect of the supposed trespasses in the said plea mentioned, 
because he says that the said Samuel Student caused and 
procured the said Peter Policeman to waive, relinquish and 
abandon the said notice in said rejoinder mentioned and to 
assent and agree with the said Samuel Student to the con- 
tinuance of said tenancy in said replication mentioned 
through and by means of the fraud, covin and misrepresen- 
tations of the said Samuel Student. And the said Peter 
Policeman further says that he, the said Peter Policeman, 
within a reasonable time next after said fraud, covin and 
misrepresentation came to his knowledge, to wit, on the 20th 
day of September, 18 — , rescinded and abandoned his said 
waiver, relinquishment, assent and agreement, and so noti- 
fied the said Samuel Student on said 20th day of September, 
18 — . And this the said Peter Policeman is ready to verify; 
wherefore, etc. (as in rejoinder). 

A Rebutter in Confession and Avoidance is to be met by one 
of the following : 

1. General Demurrer. Similar to General Demurrer to 
Rejoinder. 
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2. Special Demurrer. Similar to Special Demurrer to 
Rejoiuder. 

3. Surrebutter of Common or Specific Traverse. 

4. Surrebutter of Special Traverse. 

It is conceivable that the rebutter alleging fraud in the 
procurement of the waiver of notice to quit might be met by 
a surrebutter of affirmance of the original waiver or of 
waiver of the fraud after discovery of the fraud. If so it 
would be met by a nameless pleading. In order to close the 
pleadings in the trespass ease of which the previous plead- 
ings have been given, there follov? a surrebutter of common 
traverse, and a similiter. 

EXAMPLE 

Surrebutter. (Same title.) 

And the said Samuel Student, as to the said rebutter of 
the said Peter Policeman by him above pleaded to the said 
surrejoinder of the said Samuel Student to the said re- 
joinder of the said Peter Policeman to the said replication 
of the said Samuel Student to the said plea of the said Peter 
Policeman, says that he, the said Samuel Student, by reason 
of anything by the said Peter Policeman in that rebutter 
above alleged, ought not to he barred from having his afore- 
said action against the said Peter Policeman because he says 
that he the said Samuel Student did not cause or procure the 
said Peter Policeman to -waive, relinquish, or abandon the 
said notice in the said rejoinder mentioned or to assent or 
agree to the continuance of said tenancy in the said replica- 
tion mentioned through or by means of the fraud, covin or 
misrepresentations of the said Samuel Student, in manner 
and form as in said rebutter is alleged. And of this the said 
Samuel Student puts himself upon the country, etc. 

EXAMPLE 

Similiter. (Same title.) 

And the said Peter Policeman as to the said surrebutter- 
of the said Samuel Student, and whereof he hath put him- 
self upon the country, doth the like. 
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II. Under the Hilary Kules oe 1834 

Pursuant to enactments of Parliament the English judges at 
the HilarY Term of 1834 promulgated rules governing pleading.'' 
The ostensible object was to simplify the common law system; 
but the interpretation of tlie rules by the judges made pleading 
more technical than before. As Professor C. B. Whittier said ; 
“Under the common-law system the matter was bad enough with 
a pleading question decided in every sixth case. But under the 
Hilary Rules it was worse. Every fourth ease decided a question 
on the pleadings. Pleading ran riot. ’ ’ ® 

1. The most significant effect of the Hilary Rules was the 
narrowing of the scope of the General Issue. The scope of that 
plea after the Rules became operative is indicated below. 

Beplevin. Non cepit, as at common law. 

Detinue. Non detiuet denied only the detention; it did not 
put plaintiff’s interest in issue. 

Debt. Nil debet was abolished. A plea of never indebted was 
permitted in simple contract debts except in actions on bills of 
exchange and promissory notes. This plea permitted any de- 
fense which showed that the debt never arose, but all other 
matters of defense had to be pleaded specially. There was no 
general issue in actions on bills of exchange and promissory 
notes; every defense had to be pleaded specially. 

Debt on a bond. Non est factum denied only the fact of execu- 
tion of the deed. 

Debt on a record. As at common law. 

Debt on a statute. Nil debet was abolished. Never indebted 
was permitted as in debt on a simple contract. 

Covenant. Non est factum denied the execution of the deed 
sued on in point of fact only. 

Trespass. In trespass to personal property or to real property. 
Not guilty denied only the commission by defendant of the tres- 
pass alleged. 

In trespass to the person. Not guilty had the same scope as at 
common law. 

''See Bosanqnet, The New Enles of Pleading (London, 1835) for 
the text of the rtdes and comments thereon. 

* Whittier, Notice Pleading, 31 Harr. L. Rev. 501, 507 (1918). 
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Case. Not guilty was a denial “only of the breach of duty or 
wrongful act alleged to have been committed by the defendant, 
and not of the facts stated in the inducement ; and no other de- 
fense than such denial shall be admissible under that plea. ’ ’ ® 
All other denials had to be specific and all defenses in confession 
and avoidance had to be pleaded specially. 

Assumpsit. Non assumpsit in aU actions except those on bills 
of exchange or promissory notes denied the fact of the express 
promise alleged or the matters of fact from which the alleged 
promise might be implied by law. There was no general issue 
in assumpsit on bills of exchange or promissory notes. 

Trover. The rules did not mention this action, but it may be 
inferred that not guilty in trover had only the same effect as not 
guilty in trespass to personal property. 

Ejectment. As at common laAV after the invention of the con- 
sent rule. 

2. The chief other effect of the Rules on pleading was to pro- 
hibit the stating of the same single claim in different counts in a 
declaration or the same single defense in several pleas. The fifth 
general rule provided : 

‘ ‘ Several counts shall not be allowed, unless a distinct sub- 
ject-matter of complaint is intended to be established in 
respect of each; nor shall several pleas, or avowries,, or 
recognisances be allowed, unless a distinct ground of an- 
swer or defence is intended to be established in respect of 
each. 

“Therefore counts founded on one and the same principal 
matter of complaint, but varied in statement, description, or 
circumstances only, are not to be allowed. . . . 

“Pleas, avowries, and cognisances, founded on one and 
the same principal matter, but varied in statement, descrip- 
tion, or circumstances only (and pleas in bar in replevin 
are within the rule), are not to be allowed.” 

0 Stephen, Pleading (7 Am. ed., 1854) Appendix Iv-k. A note 
numbered 44 on the effect of the Hilary Rules on the General Issue 
and the portion of the Report of the Common liaw Commissioners on 
which the Rules were based are found on pages Iv-lxvi. The same 
note, numbered 37 is found in Wilhston’s ed. (1895) pp. 442-451. 

10 Williston’s ed. (1895) supra, p. 458 et seq. 
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3. Unnecessary verbiage in pleas and subsequent pleadings 
and in demurrers was eliminated. The defendant no longer had 
to say that he came and defended the wrong and injury or that 
plaintiff ought not to have or maintain his action, etc., but could 
state his defense without all such introductory matter. In 
replications and subsequent pleadings, the plaintiff no longer 
needed to pray judgment. The demurrer was reduced to a 
simple statement that the pleading to which it was interposed 
was insufficient in law and the joinder in demurrer to the asser- 
tion. that the pleading was sufficient in law. Other changes in 
the form of pleading were prescribed which tended to make them 
less complicated in statement. 

III. Under a Typical Code 

New York in 1848 enacted the Field Code which made radical 
changes in procedure, including pleading. This code was used 
as a model or basis for legislation in many other jurisdictions. 
In some states practice acts were enacted which simplified plead- 
ing but continued the common-law notion that the chief function 
of pleadings was to develop an issue for trial in such a way that 
the parties and the court would learn from the pleadings exactly 
what was to be tried; consequently they provided for a con- 
tinuation of the pleadings until an issue was reached. The 
broadening of the scope of the general issue, and the allowance 
of multiple counts at common law and of multiple pleas under 
the Statute of Anne had tended to destroy this theory; and one 
of the objects of the Hilary Rules was to restore its effectiveness. 
The general theory of the codes is that the parties are to disclose 
the facts upon which they ground their claims in plain, under- 
standable language, rather than to develop precise issues. The 
typical Code cuts off the pleadings with the reply, and some of 
the more modern legislation allows no pleading after the answer. 
Consequently, where the last permitted pleading sets forth mat- 
ter in confession and avoidance, nothing in the pleadings discloses 
how that matter is Ip be met or what issues may be evolved by tbe 
evidence. The codes sometimes retain the nomenclature of the 
common-law system, viz., declaration, plea and replication ; but 
frequently the plaintiff’s first pleading is called complaint, or 
petition, or narration or statement of claim. This is met on the 
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facts by defendant’s answer, plaintiff’s response to which on the 
facts is called his reply. 


EXAMPLES 

New York. 

Supreme Court of New York 
County of New York 
Samuel Student, Plaintiff "j 

V. I Complaint 

Peter Policeman, Defendant] 

Comes now the plaintiff in the above-entitled action and 
for cause of action against the defendant complains and 
alleges: (For contents, see Chapter IV, p. 60, supra. This 
complaint was good under the New York Code and is good 
under the present Practice Act and Rules.) 

Connecticut — (N.B. In Connecticut the complaint is 

usually incorporated in the writ of summons and has no 
separate caption. See Chapter IV, p. 61, supra. Con- 
necticut is classified as having a practice act rather than a 
code of civil procedure. There follows an example of an 
incorporated complaint.) 

1. The plaintiff, before and at the time of the grievances 
hereinafter complained of, was a boarding-house keeper, 
carrying on business at the house known as No. 73 Chestnut 
Street, in Bridgeport, then occupied by the plaintiff. 

2. On January 1st, 19 — , the defendant, with other men 
acting under his orders, broke into said house, and forcibly 
thrust the plaintiff therefrom. 

3. The defendant then took possession of said house, and 
has kept the plaintiff out of the possession thereof from 
thence to the present time. 

4. The business of the plaintiff as a boarding-house keeper 
was destroyed by the acts of the defendant hereinbefore 
stated. 

5. The plaintiff has suffered $200 damage thereby. The 
plaintiff claims $200 damages.^i 

See Connecticut Practice Book (1908) 423; (1922) 454; (1934) 

222 . 



138 


The Sthuy op Law 


The complaint is met by one of the following : 

A. Demurrer, The typical code has no equivalent of the 
common law general demurrer, or of the special demurrer 
created by the Statute of Elizabeth. Such a code specifies the 
grounds of demurrer. 

The Code of Civil Procedure of California, see. 430, for in- 
stance, designates ten grounds of demurrer. Items numbered 7 
to 10, namely, ambiguity, unintelligibility, uncertainty, and fail- 
ure to disclose in an action on contract whether or not the con- 
tract is written or oral, are not usual. Practically all codes name 
as a ground of demurrer the failure of the complaint to state 
facts sufficient to constitute a cause of action. Any defect in a 
pleading not mentioned in the code as a ground of demurrer 
may be attacked by motion, but not by demurrer. 

EXAMPLES 

California — (Title, as in the Complaint, consists of the 
names of the parties, the name of the court and county, 
and the name of the pleading.) 

The defendant demurs to the complaint of the plaintiff 
on the ground that it fads to state facts sufficient to consti- 
tute a cause of action. 

(The Oalifomia courts usually refer to a demurrer on this 
ground as a general demurrer. Usually there is no require- 
ment of a specification of the particulars which constitute 
the failure to state sufficient facts, but occasionally a stat- 
ute or rule of court contains such a provision. As to other 
grounds of demurrer, except lack of jurisdiction, a specifica- 
tion of the particulars on which the statutory defect is based 
must be stated.) 

Connecticut. 

Superior Court 

^ Fairfield County 

January , 19 — . 

Samuel Student "I 

T. I Demurrer 

Peter Policeman 
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The defendant demurs to the complaint because it does 
not aver that the plaintiff was in possession of the premises 
known as No. 73 Chestnut Street in Bridgeport on January 
1st, 19 — , at the time of the grievances complained of in said 
complaint. 

(N.B. In Connecticut by statute all demurrers must 

distinctly specify the reasons why the pleading demurred 

to is insufficient.) 

B. Answer or Defense of General Denial. A written state- 
ment of defendant denying all the allegations of the complaint. 
In some states a statute or ride prohibits the use of the general 
denial.- There was no such pleading at common law. It is nec- 
essary that the student have clearly in mind the distinction be- 
tween this defense and the general issue at common law. The 
answer will have the same title as the complaint, except that 
“Answer” will be substituted for “Complaint.” The content 
otherwise will be as in the folio-wing example. In some states it 
is usual to omit the portions in brackets, and the prayer for re- 
lief may differ somewhat from that given. 

example 

(Title.) 

(Comes now) the defendant (and for answer to the com- 
plaint of the plaintiff) denies each and every allegation in 
the complaint contained. Wherefore defendant prays that 
plaintiff take nothing by this action and that defendant have 
his costs and disbursements herein. 

0. Answer or Defense of Specific Denial. 

EXAMPLES 

Conneetiout — Answer to the Connecticut Complaint above. 

(Title as in Connecticut Demurrer above, substituting 

“Answer” for “Demurrer.”) 

• 

Paragraphs second, third, fourth and fifth are denied. 

or 

1. Paragraph first is admitted. 

2. Paragraph second is denied. 
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In some states tlie body of tbe Answer would be as follows : 

Comes now defendant in tbe above-entitled action and for 
answer to tbe complaint of tbe plaintiff denies each and 
every allegation contained in paragraph numbered two 
thereof. 

or 

Comes now defendant and for answer to tbe complaint 
denies specifically tbat at tbe time of tbe grievances alleged 
in said complaint plaintiff was in occupation of tbe bouse 
known as No. 73 Chestnut Street in Bridgeport, and denies 
specifically tbat this defendant then or at any other time 
broke into said bouse or thrust tbe plaintiff therefrom. 

D. Defense of New Matter or in Confession and Avoidance. 
Tbe codes usually provide tbat an answer shall consist of denials 
of tbe allegations of tbe complaint which defendant desires to 
controvert, and a statement of any new matter constituting a 
defense or counterclaim. Tbe new defensive matter is commonly 
spoken of as being in confession and avoidance. Tbe statement 
of such a defense, good under a code or practice act, is illustrated 
by a Connecticut answer. 


mXAMPIiB 

CoTmecticui — (Title as in Connecticut Answer of General 
Denial.) 

After committing tbe said supposed grievances in tbe 
complaint mentioned and before this action, on February 15, 
19 — , tbe defendant delivered to tbe plaintiff, and tbe plain- 
tiff accepted and received from tbe defendant ten shares of 
stock of tbe X T Corporation in full satisfaction of tbe 
damages in tbe complaint mentioned, and of all tbe damages 
by tbe plaintiff sustained by reason of the acts therein 
alleged. 

A Defense of New Matter is to be met by one of the following : 

A. Demurrer. Usually tbe ground of such a demurrer is 
merely tbat tbe answer, or tbe separate defense, does not state 
facts sufficient to constitute a defense. In California, Section 
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444 of tlie Code adds as grounds of demurrer, ambiguity, unin- 
telligibility, and uncertainty. 

B. Reply. G-eneral Denial. Where such a reply is allowed 
by the terms of the code, it merely states that defendant denies 
each and every allegation of the answer, or of that defense in 
the answer, which is by way of new matter. 

0. Reply. Specific Denial. Such a reply may designate a 
paragraph of the answer and state that it denies each and every 
allegation in that paragraph; or it may single out a specific, 
necessary allegation of the answer and deny that. If the latter 
method is used, care must be taken to avoid the fault of plead- 
ing a ‘ ‘ negative pregnant. ’ ’ Thus, if the defendant had set up 
the defense of accord and satisfaction as given above, and plain- 
tiff in his reply denied specifically that “on February 15, 19 — 
the defendant delivered to the plaintiff ete., ’’ the denial would 
ordinarily be condemned as a negative pregnant with the admis- 
sion that on some other date defendant delivered, etc. Since a 
release delivered on a date other than February 15th would be 
as effective as if the delivery had been on February 15th, the 
court would say that plaintiff was seeking to take issue on an 
immaterial allegation. The common law doctrine of negative 
pregnant has been recognized in most code states. 

D. Reply of New Matter. 


EXAMPLE 

Connecticut — Reply of Fraud to Defense of Release. 

1. On February 15, 19 — , the defendant, then being the 
owner of ten shares of stock in the X Y Corporation, did, 
with intent to deceive and defraud the plaintiff, falsely and 
fraudulently represent to him that the X T Corporation was 
the owner of assets worth $1,000,000 in excess of all its lia- 
bilities, that it was a going concern and was doing an exten- 
sive and active business in the manufg,cture and sale of 
drugs. 

2. Plaintiff relying on said representations, accepted said 
ten shares of stock in full satisfaction of the damages in the 
complaint mentioned. 
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3. Said representations were false, said X T Corporation 
was not the owner of assets worth $1,000,000 in excess of its 
liabilities, it was not a going concern, doing an extensive 
business in the manufacture and sale of drugs ; on the con- 
trary said X Y Corporation was totally insolvent and had 
ceased to do any active business and was in the course of 
being wound up, and said ten shares of stock were and are 
worthless, 

4. Immediately on discovering said fraud, plaintiff ten- 
dered to defendant said ten shares of stock but defendant 
refused to accept them. 

A Reply of New Matter may be met by a demurrer. No 
further pleading is allowed by most codes. New York and 
California now terminate the pleadings with the answer, and 
a growing number of jurisdictions are following their example. 

COUNTERCLAIMS 

There were no counterclaims under the common-law system. 
Statutes allow the defendant to set np against the plaintiff claims 
on which he could bring action against plaintiff. The typical 
Code specifics the kinds of claims to which this privilege applies. 
There is a tendency in later legislation to allow as counterclaims 
almost any claims on which the defendant would he able to 
start action against plaintiff. When defendant interposes a 
counterclaim, which is in substance a complaint, the plaintiff 
is privileged to meet it by a demurrer, or by a reply, which is in 
effect an answer. Ordinarily the Code permits no further 
pleading. 

IV. Under the Federal Rules of Civil Procedure 

In 1934 Congress authorized the Supreme Court of the United 
States to make rules for the regulation of procedure in the 
district courts of the United States. The rules promulgated by 
the Court became effective September 16, 1938. Some amend- 
ments took effect March 19, 1948. The rules have met with 
general approval of the Bench and the Bar. They have been 
in large measure adopted in a number of states and are serving 
as a model for procedural reform in many others. They abandon 
the objective of common-law pleading, namely, the production 
of a precise issue of fact. They place no emphasis on the chief 
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purpose of code pleading, namely, the disclosure of all essential 
facts. They allow much generality of allegation, and protect 
the parties against surprise at the trial hy providing for dis- 
covery and pre-trial hearings. 

The pleadings are limited in effect to complaint and answer. 
A reply is required to a counterclaim pleaded as such, and is 
authorized to any counterclaim. There is no demurrer .^2 The 
plaintiff’s statement of claim is called a complaint. It may be 
met by an answer on the facts or on the law, or by a motion, 
which serves the function of a demurrer as an attack on the 
legal sufficiency of the complaint. 

The complaint must contain a short and plain statement of 
the grounds on which the court’s jurisdiction depends, a short 
and plain statement of the claim showing that the pleader is 
entitled to relief and a demand for judgment for the relief to 
which he deems himself entitled. 

EXAMPLE 

District Court of the United States 
for the Southern District of 
New York 

Civil Action, Pile Number 

A.B., Plaintiff 

V. 

C.D., Defendant 

1. Plaintiff is a citizen of the State of Connecticut and 
defendant is a citizen of the State of New York. The matter 
in controversy exceeds, exclusive of interest and costs, the 
sum of three thousand dollars. 

2. On , 19 — , in a public highway called 

Street in , , defendant negligently 

drove a motor vehicle against plaintiff who was then crossing 
said highway. 

The demurrer has been abolished in England and in New York 
and some other states. Procedure is there largely regulated by rules 
of court. 

See Official Forms 2 and 9. Since the United States district 
courts are courts of limited jurisdiction, the complaint must state the 
grounds on which the court’s jurisdiction, depends. 
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3. As a result plaintiff was thrown down and had his 
leg broken and was otherwise injured, was prevented from 
transacting his business, suffered great pain of body and 
mind, and incurred expenses for medical attention and hos- 
pitalization in the sum of one thousand dollars. 

Wherefore plaintiff demands judgment against defendant 
in the sum of ten thousand dollars and costs. 

Lewis Lawyer 
Attorney for Plaintiff 
24 Broadway 
New York City. 

The Complaint may under Eule 12 be met by : 

A. A motion challenging its sufficiency to state a ground for 
relief^’* 

examppb 

(Title.) 

Motion to Dismiss 

The defendant moves the court to dismiss the action be- 
cause the complaint fails to state a claim against the de- 
fendant upon which relief can be granted, 

Arthur Andrew 
Attorney for Defendant 
50 WaU Street 
New York City. 

B. An answer which may set up defenses in law and fact.^® 

example 

(Title) Answer 

First Defense 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations of paragraph 1 of the 
complaint, and denies each and every other allegation con- 
tained in the complaint. 


See Official Form 19. Bale 12 inolndea other grounds of attaoL 
See Official Form 20. 
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Third Defense 

The right of action set forth in the complaint did not 
accrue within six years next before the commencement of 
the action. 

Arthur Andrew 
Attorney for Defendant 
50 Wall Street 
New Yorh City. 


COTINTERCDAIMS 

Rule 13 (a) requires a defendant to assert as a counterclaim 
any claim which was not the subject of an action pending at 
the commencement of the action in which it is to be asserted and 
which at the time of filing his answer the defendant had against 
the plaintiff if it arose out of the transaction or occurrence which 
is the subject matter of plaintiff’s claim. It goes so far as to 
require it even though the counterclaim cannot be adjudicated 
without bringing in new parties, provided that the court can 
acquire jurisdiction of them. Rule 13 (b) permits defendant to 
interpose as a counterclaim any claim against the plaintiff not 
arising out of the transaction or occurrence that is the subject 
matter of plaintiff’s claim. The counterclaim may be met by a 
motion challenging its legal sufSeieney or by a reply setting 
forth a defense in law or in fact. 

V. In Equity 

Generally. In the beginnings of equity in England, the 
pleadings were exceedingly simple and informal. There was no 
attempt to reduce the controversy to a single issue by statement 
and counter-statement. What the Chancellor wanted was a full 
disclosure of the material facts. By a process of gradual degen- 
eration, however, the pleadings became highly complex, artificial 
and technical. Mr. Justice Story’s comment upon the bUl in 
equity, as good pleading required it to be in his day, might fairly 
be applied to the whole system of equity p^,eading ; 

‘ ‘ The ability to understand what is the appropriate rem- 
edy and relief for the case; to shape the bill fully, accu- 
rately, and neatly, without deforming it by loose and 
immaterial allegations, or loading it with superfluous details ; 
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and to decide who are the proper and necessary parties to 
the suit ; — the ability to do all this rectnires various talents, 
vast learning, and a clearness and acuteness of perception, 
which belongs only to very gifted minds.” 

Consequently, it would serve no useful purpose to attempt to 
carry a neophyte through the subtle mazes of a series of tech- 
nical documents which would make the intricacies of common- 
law pleading seem simple. A bare outline must suffice. The 
suit was instituted by filing a petition, called a bill, setting forth 
the petitioner’s grievances and praying the chancellor to compel 
defendant to respond thereto, and to award petitioner the proper 
relief. Originally defendant, when ordered by subpoena to 
respond, could attack the sufficiency of the biU, or set up facts 
in opposition or avoidance ; and the course of pleading was much 
the same as at common law. Later, however, plaintiff’s plead- 
ings were the bill and replication; defendant’s were demurrer, 
disclaimer, plea or answer. 

Bill in Equity. The classic bill consisted of nine parts. (1) 
Direction or address to the court. (2) Introduction, giving the 
name of the plaintiff and description of the capacity in which 
he appeared. (3) Premises or stating part, in which plaintiff 
narrated the facts and circumstance of his case, setting forth 
every material fact as to which he proposed to offer evidence. 
(4) Confederating part, in which plaintiff charged defendant 
with conspiring with others to injure and defraud the plain- 
tiff. (5) Charging part, in, which plaintiff set up that defend- 
ant was or might be relying upon specified pretended defenses, 
and alleged facts to destroy them. (These allegations were 
usually inserted as a basis for discovery of the nature of de- 
fendant’s ease, and often served the purpose which the replica- 
tion and surrejoinder would have served under the earlier 
system.) (6) Jurisdiction clause, in which plaintiff alleged 
defendant’s acts to be contrary to equity, and asserted that he 
had no adequate remedy at law. (7) Interrogatory part, in 
which plaintiff prayed that defendant be required to answer 
questions as to specific matters each of which was set out in 
detail and had to be based upon some allegation previously made 


Story, Equity Pleading (10 ed.) § 13. 
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in the bill. (8) Prayer for relief, in -which plaintiff asked for 
the specific relie I: -which he desired and also for such relief as 
the court should deem meet. (9) Prayer for process, in -which 
plaintiff prayed that defendant be compelled to appear and an- 
swer and to abide the decree of the court. 

Demurrer, General. Defendant might challenge the suffi- 
ciency of the whole bill by a general demurrer. In this he pro- 
tested that the allegations of the bill were in no wise true, but 
averred that, even if they were true, they could not serve as 
the basis for any decree by the court, and prayed judgment 
whether he ought to answer further. 

Demurrer, Special. This was interposed to the whole bill for 
defect in the form or frame of the hill. 

Demurrer, Partial. The defendant might for any substantial 
cause demur to any part of a bill, the allegations of which were 
separable from the rest and, standing alone, constituted the 
basis of some portion of the relief sought by plaintiff. In such 
case he responded to the other parts of the bill by plea or an- 
swer. 

Disclaimer. Defendant might file a disclaimer where plain- 
tiff’s bill charged him only with claiming some interest in a spec- 
ified subject matter and alleged no liability on part of defendant 
because of the claim or otherwise. In such case the disclaimer 
would ordinarily entitle defendant to a dismissal. 

Plea. The defendant might interpose a plea to the whole bill 
or to any separable part thereof. He often -wished to do so in 
order to avoid the necessity of disclosing the detailed matter 
which the answer required. The plea set up facts by way of 
confession and avoidance, which excused defendant from making 
the answer prayed for by the bill. It was the appropriate 
pleading for matter in abatement as distinguished from matter 
in bar. Matter in discharge, such as statute of limitations, re- 
lease, or former recovery, was also apt subject for a plea. In 
the later practice a so-called anomalous plea was allowed 
which consisted of a denial of specified allegations of the bill 
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wliere the denial would eoustitute a single defense. It was said 
that matter which went to a single essential element of the bill 
or of some separable portion of it might be properly pleaded in 
a plea. An example of a plea to a separable portion is a plea to 
the prayer for discovery, that the discovery would tend to in- 
criminate the defendant. 

Answer. By answer the defendant made the response called 
for in the bill, if the answer was to the whole bill. It was of 
course possible to demur to a part, interpose a plea to another 
part, and answer to the balance. The answer stated defend- 
ant’s defense and made responses to the interrogatories con- 
tained in the bill. The defendant had to answer the allegations 
of the bill in detail, “line by line,’’ as was commonly said. 

Replication, In the classic period this pleading consisted of 
a formal reassertion of the truth of plaintiff’s bill and a denial 
of the truth of defendant’s answer. In the earlier practice, 
special replications were allowed but the orthodox method of 
meeting new matter in the answer came to be by an amendment 
to the bill setting out in effect an anticipatory reply to the new 
matter. 

Comparison of Pleading in Equity and at Common Law. 

The marked differences between the pleadings in equity and 
those at common law are as follows : 

(1) As to the bill. The stating part sets forth the facts con- 
stituting P’s cause of action. 

The charging part has no equivalent in the common-law dec- 
laration. It served two purposes; (a) P set forth herein in 
general language the substance of the evidence to support the 
allegations in the stating part, as a basis for requiring answers 
to questions to be put in the interrogating part, (which likewise 
had no equivalent in common-law pleading) ; (b) P set forth 
herein, if he so desmed, an anticipatory replication (i) by alleg- 
ing that D pretended that certain facts existed (the anticipated 
defense) and, while protesting the falsity of the pretense, that 
other facts existed (the anticipatory reply), and (ii) by stat- 
ing the substance of the evidence to support this reply as a 
basis for interrogatories. 
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If D ia his answer set forth a defense that P had not antici- 
pated, and that he desired to meet otherwise than by denial, D’s 
proper later day procedure was not to make a special reply but 
to amend his hill by inserting what he might have used as an 
anticipatory replication. 

(2) In equity a demurrer could he interposed only to the bill. 

(3) Disclaimer. If D claimed no interest in the subject matter 
of the suit, he might disclaim and seek dismissal with costs. 
There was no such pleading at common law. 

(4) As to Pleas. At common law all matter of defense was 
set up in one or more pleas, except for avowry and cognizance in 
replevin. 

In equity the plea was used to avoid the necessity of answering. 

(5) Answer, The answer had to meet the bill line by line and 
respond to all the interrogatories of the bill. It was under oath 
and served as evidence both for and against defendant. A 
sworn part of the answer could be overcome only by the testi- 
mony of two witnesses or the equivalent thereof. 

Federal Rules. Under the federal equity rules of 1912 equity 
pleadings were greatly simplified. The bill was required to be 
a short and plain statement of the facts without the evidence. 
Demurrers were abolished and objections to the sufficiency of the 
bill were pleaded in the answer. There were no pleas. The mat- 
ter formerly proper for them was inserted in the answer or put 
forward on motion. And the answer had to set out in plain 
and concise terms the defendant’s defense to each claim as- 
serted in the bill. In effect the rules of 1912 made the plead- 
ings in equity as to content analogous to those under a typical 
code. 

Under the Federal Rules of Civil Procedure there is no 
separate equity pleading. Whether the action is one which 
before the adoption of these rules would have been in equity or 
in law is immaterial; the form and requisites of the pleadings 
are the same. 

As the Federal Equity Rules of 1912 greatly simplified equity 
pleadings, so most jurisdictions where the distinction between 
actions at law and suits in equity still exists have done likewise. 

Under the Codes. Under most modern codes of procedure 
there is no separate equity pleading. The plaintiff states his 
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case in. his complaint as in an action at law, and the subsequent 
pleadings are as in a law action. The traditions of equity 
pleading, howerer, tend to persist and to make the usual com- 
plaint for equitable relief more prolix and detailed than the 
complaint for legal relief. 



CHAPTER VH 


HOW TO READ AND ABSTRACT A REPORTED CASE 

The Report. The report of a ease may he merely a memorau- 
duin of a portion of the proceedings before a trial judge, for 
example, its rulings upon evidence, or a decision upon a demurrer 
or upon a motion for a nonsuit or a directed verdict ; it may be 
a record of a hearing before a trial judge or the court en banc 
upon a motion in arrest of judgment, or for a new trial, or for 
judgment notwithstanding the verdict, or to take off a nonsuit 
and enter judgment upon a verdict taken by consent; or it may 
be an account of proceedings before an appellate court.ydff it is 
an adequate report, it will usually contain (1) the title of the 
case, (2) headnote or syllabus, (3) statement of the case, (4) ab- 
stract or arguments of counsel, (5) opinion or opinions of the 
court, and (6) a statement of the disposition made of the case. 

Title. The title of a ease in an adversar 3 ’' proceeding in the 
trial court is usually made up of the uames of the parties litigant 
with the designation of the character in which they respectively 
appear, as, Samuel Student, Plaintiff, v. Peter Policeman, De- 
fendant; or Samuel Student, Plaintiff, v. Peter Policeman, 
Defendant; Oliver OfScer, Intervenor. In non-adversary pro- 
ceedings and even in some adversary proceedings the title con- 
tains the name of but one party, as In re Peter Policeman, 
Bankrupt, or Ex parte Samuel Student. In the latter elass of 
case, the title remains the same in the appellate courts; in the 
former, the practice differs. In some jurisdictions when the de- 
fendant appeals or sues out a writ of error, his name appears 
first, as Peter Policeman, Appellant (or Plaintiff in Error), v. 
Samuel Student, Appellee (or Respondent or Defendant in 
Error). Where the parties are designated ’as plaintiff or de- 
fendant in error, the case must be read with great care, for at 
times the court may use plaintiff to mean plaintiff below and at 
other times to mean plaintiff in error. In order to avoid such 
possible confusion, the practice has been adopted in some juris- 
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dictions of retaining' the names of the parties in their original 
order and adding the designation of the characters in which they 
respectively appear in the trial and appellate courts, as Samuel 
Student, Plaintiff- Appellee, v. Peter Policeman, Defendant- 
Appellant; others retain them in the original order and add 
merely the designation in which they appear in the appellate 
court, as Samuel Student, Eespondent, v. Peter Policeman, Ap- 
pellant. 

Headnote or Syllabus. The headnote or syllabus — sometimes 
made by the reporter, sometimes by the judge who writes the 
opinion — purports to be a brief abstract of the opinion of the 
court. Pleadnotes vary greatly in length, style and accuracy. 
Some set forth the facts in detail with a brief statement of the 
decision ; some state what is intended to he the abstract proposi- 
tion of law for which the case stands ; and some combine the two 
forms. But whatever their form and whatever their authorship, 
haaduotes are not, in absence of controlling statute, part of the 
opinion and are not to be treated as such. They are never to 
be relied upon until checked up by the opinion. Often they 
express mere dicta; frequently they are inaccurately phrased, 
and in some instances they are absolutely wrong. 

Statement of the Case. The statement of the case, furnished 
either by the reporter or by the court, usually precedes the 
opinion, but is sometimes, in whole or in part, embodied in it. 
For example, in Tinn v. Hoffman & Co., 29 Law T. R. (N.S.) 
271, the facts are set forth at length preceding the opinion;, in 
Stanton v. Dennis, 64 Wash, 85, and in Wheat v. Cross, 31 Md. 
99, they are stated by the court at the opening of the opinion ; 
and in Lewis v. Browning, 130 Mass. 173, they are given toward 
the end of the opinion. In some instances it requires a very 
careful reading of the report to ascertain the facts, and on rare 
occasions a dissenting judge wiU insist that the prevailing opin- 
ion misstates them. Besides showing the facts upon which the 
controversy turns, "the statement of the case should set out the 
manner in which the points in dispute were brought to the at- 
tention of the trial court, whether, for example, on an objection 
to the introduction of evidence, on a demurrer, or on a motion. 
If the report is of a review of the trial court’s decision, the 
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statement should also make clear the proceedings in the trial 
court so far as pertinent to the questions to he reviewed, the 
manner in which the case is brought to the reviewing court, and 
the grounds on which a reversal is sought. 

Argument of Counsel. An abstract of the arguments of coun- 
sel is found in most of the older reports; but it has become 
customary with modern reporters usually to omit all reference 
thereto, except in so far as the opinion mentions counsel’s con- 
tentions for the purpose of adopting or rejecting them. Usually 
the names of counsel are printed, sometimes preceding the opin- 
ion, and sometimes at the end of the ease. 

The Opinion. The opinion is ordinarily written for the court 
by one member thereof, whose name is indicated. Sometimes it 
is anonymous, and it is then in America designated a per curiam 
opinion. Occasionally one or more judges disagree with the 
majority and write dissenting opinions, setting forth the grounds 
for such disagreement. At times the several members of the 
court write separate opinions, although each opinion wi’iter 
agrees in result Avith one or more of the others. 

Disposition of Case. The statement of the disposition made 
of the ease is usually very brief, such as “Rule nisi,’’ or “Rule 
refused,’’ or “Rule discharged,’’ or “Rule absolute,’’ or “Order 
affirmed,’’ or “Judgment reversed,’’ or “Reversed and re- 
manded.’’ Occasionally a report will end with the phrase, 
“cur. adv. vult,” or “ adjoumaiur.” 

An explanation of some of these expressions will be found 
on pages 161-165, infra. The word rule in this connection is 
used in the sense of order. In more modem language the court 
disposes of orders or judgments, the validity of which is before 
them, by affirming or reversing them, frequently sending the 
eases back, that is remanding them, to the trial court with in- 
structions as to further disposition of the case. 

Casebooks. In the books of selected cases upon various topics 
of the law, used in most law schools, the title uicludes not only 
the names of the parties, but also the date of the decision and 
a reference to the book and page of the official report wherein 
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the case is repoi'ted. The headuote is not printed. Frequently 
the arguments of counsel are condensed or entirely omitted. In 
some eases only so much of the statement of facts and of the 
opinion is giYen as relates to particular points under considera- 
tion. Occasionally the editor of a casebook makes such deletions 
from, or such summaries of portions of, the official text as to 
justify an interpretation of the decision which the official report 
would not warrant. 

Dictum or Decision. In reading and analyzing any opinion 
of a judge or court, the true function of judicial tribunals in 
our scheme of government must he constantly borne in mind, 
namely, the se ttlement of actual controversies duly presented tg 
them^ It is no part of the duty of a court to pass upon moo t, 
cases or to ans wer hypothetical questio ns. Consequently when 
a real case is presented, the court performs all of its proper func- 
tions in deciding the issues actually submitted to it. Does this 
mean that it should simply render its decision that A should 
recover from B, or that the trial court ruled correctly or errone- 
ously without indicating the reasons therefor ? As was suggested 
in the first chapter, ^he law jnay_be the sum of the rules adminis-j 
t ered by the courts; These rales are deduced from the casein 
which they are applied. In theory the court to which a new prob- 
lem is presented attempts to decide it as it believes all cases on 
substantially similar facts should he decided. lu other words, it 
attempts to formulate a general rule or statement of a principle 
applicable to all eases with the same operative facts and to de- 
termine the instant case accordingly. It is thereby laying down 
a rule by which the legal relations of the parties litigant are 
determined ex post facto and by which the conduct of other 
parties is expected to be ordered in the future. It is highly 
desirable that judge-made law should have sufficient uniformity 
and stability to enable members of the community to kno# in 
advance with substantial accuracy the legal efiect of a particular 
line of conduct. Consequently prior decisions in the s^e juris- 
diction should be followed in the absence of weighty reasons to 
the contrary. It is therefore clear that it is the proper function 
of the court to indicate in its opinion the rule which it is apply- 
ing and the reasons why it deems such rule to he applicable. 
Anything further is unnecessary; and while it may be interest- 
ing, enlightening, and altogether sound, it eajmot be considered 
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of eciual weight with those pronouncements of the court which 
are essential to the decision. Those portions of an opini o n not 
neeess ^y to th e„, decis ion are usually called dicta, or obiter dict a. 
Wlien a court in discussing a case at bar, hj’’ way of illustration 
puts a hypothetical ease and renders a decision thereon ; or when 
it goes bej^ond the facts of the case at hand and enunciates a 
rule much broader than the issues submitted demand; or when 
the judge writing the opinion ventures a statement as to what 
the law is or should be upon a collateral matter, the court or 
judge, as the ease may be, promulgates merely a dictum. 

For instance, if a court in passing upon the enforceability of 
a gratuitous written unsealed promise should lay down the rule 
that no promise was enforceable unless supported by a considera- 
tion, this pronouncement woidd be inapplicable in a later action 
upon a promise under seal. In the ease of Dickinson v. Dodds, 
2 Chancery Division 463, there were just two questions that it 
was necessary for the court to decide. The first was whether a 
certain memorandum signed by Dodds constituted a contract or 
a mere offer, and the second was, whether, if it were an offer onl 3 ’', 
Dicldiison’s acceptance was made while the offer was still open. 
Mellish, L. J., however, in the course of his opinion, delivered the 
following dicta; (1) “It is not necessary that both parties 
should be bound within the Statute of Drauds, for, if one party 
makes an offer in writing, and the other accepts it verbally, that 
will be sufficient to bind the person who has signed the written 
document.” (2) “Assuming Allan to have known that Dodds 
had made the offer to Dickinson, and had given him till Friday 
morning at 9 o’clock to accept it, still, in point of law, that could 
not prevent Allan from making a more favorable offer than Dick- 
inson, and entering at once into a binding agreement with 
Dodds.” (3) “It is admitted law that, if a man who makes an 
offer dies, the offer cannot be accepted after he is dead, and 
parting with the property has very much the same effect as the 
death of the owner, for it makes the performance of the offer 
impossible.” Had all the justices agreed with Mellish, the case 
would not be regarded as of primary authority on these points 
becanse these utterances were not necessary for the decision of 
any issue presented. 

On the other hand, those portions of the opinion setting forth 
the rules of law applied by the court, the application of which 
was required for the determination of the issues presented, are 
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to be considered as decision and as primary antbority in later 
cases in the same jurisdiction. For example, tbe authority of 
Dickinson v. Dodds is not limited to controversies wherein the 
parties have those identical names, or the memorandum contains 
precisely the same words, or the offeree goes through exactly the 
same mental processes and does the same overt acts, and the 
offerer’s conduct and the offeree’s notice of it are duplications in 
detail of those of Dodds and Dickinson. Indeed, an examination 
of that case shows it to be primary authority for the following 
propositions : 1. In construing a writing, all portions of it must 
be taken into consideration. This is nowhere distinctly stated 
by the court, probably because it is too well settled to call even 
for statement and was conceded by both sides. As the point 
was neither argued nor discussed, the decision would not be of 
great weight but would show the court’s understanding and 
application of the rule. 2. An offerer whose promise to keep the 
offer open until a specified date is neither under seal nor sup- 
ported by a consideration is privileged to revolve it, while un- 
accepted, before that date. 3. The power of an offeree to accept 
an offer is destroyed when before acceptance knowledge that the 
offerer has revoked the offer reaches the offeree, even though he 
receives such knowledge from some source other than the offerer 
or his agent. Neither the second nor the third proposition can 
be found verbatim in any of the opinions, but they are clearly 
at the foundation of the opinions of both James, L. J., and Hel- 
lish, L. J., and the substance of them is stated. This case then 
may be said to be a decision upon three propositions which are 
nowhere specifically phrased in it, and to contain only dicta as 
to three propositions which may be quoted in the exact language 
of Lord Justice Hellish. 

Same — Several Errors Alleged. There are many eases where 
a hypercritical examination of the opinion might lead one to say 
that none of the several propositions enunciated by the court 
constitutes decision, but all must be classed as dicta. For ex- 
ample, defendant appeals from an ’order denying a new trial, 
and assigns four separate and distinct errors. The appellate 
court determines that the trial court was wrong upon each 
ground of error assigned. Now it may be said that all the ap- 
pellate court is called upon to determine is whether the trial 
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court erred in denying a new trial. If the latter court was 
wrong in one of the respects specified, its order must be reversed. 
Consequently, the appellate court’s opinion upon one only of 
these points is decision, and upon all others constitutes dicta; 
and since it has not placed its decision exclusively upon one 
ground, the entire opinion must be regarded as dicta. This 
reasoning is, however, too refined for practical purposes. The 
appellate court may very properly give the trial court instruction 
how to proceed on a new trial. While it is true that it need 
have considered only one of the alleged errors, in order to decide 
the ease, yet each one of them was distinctly presented to it for 
consideration and was deliberately passed upon. 

A somewhat similar situation is presented if, in the above 
ease, the court determines that the trial court did not err in the 
first three respects assigned, but did err in the fourth. The pro- 
nouncement upon the fourth error is clearly decision ; but what 
of that irpon the first three? Here, again, these three issues were 
distinctly presented and deliberately considered, and the court’s 
detorminatiou thereof must be treated as decision and not as 
dicta. Obviously, if the appellate court finds no error in any 
of the respects assigned, its findings on all four are decision, for 
they were essential to the determination that the trial court’s 
order be affirmed. 

The Value of Dicta and of roreign Decisions, etc, While a 
previous ease is entitled to weight as primary authority only 
upon the points necessarily decided, it must not be assumed that 
a judicial dictum is without value. A well-considered dictum 
by a judge of ability and learning maj'- have a powerful iufiu- 
ence upon the development of the law. It may he considered of 
much greater worth than a square decision from a foreg'in juris- 
diction or even from a sister state. It cannot be safely ignored 
by student or practitioner. Of course, normally, prior decisions 
from the same jurisdiction will receive chief attention; cases in 
point from other jurisdictions, dicta from the same and from 
other jurisdictions and the opinions of text writers, commenta- 
tors and legal essayists will be considered of less moment, but all 
of them may be of .importance in aiding the court to reach a 
satisfactory conclusion in a particular case. Prior decisions of 
the court of last resort, all the inferior courts of the same juris- 
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diction will feel bound to follow except in most extraordinary 
circumstances, and the burden of overthrowing them even in the 
court which rendered them will be heavy. Prior dicta are given 
respectful attention, but their influence depends very largely 
upon the particular circumstances under which they were 
uttered. Decisions and dicta from other jurisdictions owe their 
persuasive force in a great degree to their inherent worth, but 
the courts do not overlook the importance of having harmonious 
rules upon the same subject in the several states and, indeed, in 
all the jurisdictions with the same system of law. 

The process of determining the value of such judicial xoro- 
nouncements involves a consideration of the following questions 
with reference to each judicial decision. v*7As to the court, is it a 
trial court, an intermediate appellate court or a court of last 
resort? Is it a court of some obscure jurisdiction where litiga- 
tion is of an unimportant character and the bench and bar 
poorly educated ; or is the court so overcrowded with work that 
it habitually or frequently renders opinions without thorough 
and scholarly investigation, or is it a court of high reputation? 
Is the judge who rendered the opinion of recognized learning 
and ability, or is he “famously ignorant” As to the report, is 
it official and accurate; is it the only report of the ease or are 
there several reports; if there are several, do they disagree as 
to the pertinent point ; what is the reputation of the reporter for 
accuracy ; is the report full and detailed, or a mere memorandum 
or note? "Was the case thoroughly argued by able counsel on 
both sides, or was there an appearance for one side only, or was 
it submitted without adequate argument ?QfAs to the opinion, 
is it, upon the problem in hand, decision or dictum; is it well 
reasoned and fortified by the authority of prior judicial deci- 
sions ; does it consider prior pertinent cases within and without 
the jurisdiction, or does it rely upon generalities from an 
encyclopaedia, or upon unscholarly text writers; does it fail 
to notice a point which might have been material; is it by a 
unanimous or by a divided court; if there is more than one 
opinion, do they agree in reasoning as well as in result to 
its non-judicial setting, may the decision be attributed to pe- 
culiar political, economic or social conditions temporarily exist- 
ing in the jurisdiction at the time of its rendition, or may it 
have been influenced by the particularly distressing or appealing 
or otherwise peerfliar facts of the oase^ As to its judicial 
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history, Avas it a case of first impression ; has it been modified or 
overruled or doubted or affirmed by later eases ; has it been ig- 
''nored or frequently cited; is it in accord with the trend of mod- 
ern decisions in the same and other jurisdictions to its presi 
ent applicalility, have newly discovered truths made the decision 
inapplicable or impaired the foundation upon which it rests ; 
have changed and changing notions of what sound social polic'j? 
demands made the result of applying it shocking or undesirable 
or of doubtful utility? 

In evaluating the opinions of editors and commentators, the 
education, experience, political, economic and social background, 
and the professional standing of the writer must be weighed. 
Investigation must be made to determine whether the work 
shows scholarly research and intelligent interpretation of the 
authorities; whether the views expressed are the result of fair 
and impartial examination of judicial decisions aird other perti- 
nent authorities, oi’ are merely preconceived theories which the 
authorities have been tortured to support; and whether they ac- 
cord with what modern decisions show to be the prevailing ideas 
of the courts as to sound social policy. J 

Abstracting a Case. As preparation for classroom work, the 
student is in each course required to read an assigned number of 
eases. He should get those cases so thoroughly in mind as to be 
able to state them in the same manner in which counsel, in argu- 
ment of a case at bar, would present his authorities to the court. 
This he can never do unless (1) he comprehends the meaning of 
every word and phrase, for often the meaning of an unfamiliar 
word or expression will give the key to the whole opinion (at the 
end of this paragraph are found explanations of some common 
terms; for others the student should consult a law dictionary), 
and (2) he has read and reread each case until he has a com - 
plete underst anding of it! ^ As an aid in thus fixing a case in 
mind, he should make a careful abstract of it. This abstract, 
like the statement of a case in argument, should contain the 
following parts, and ordinarily the parts should be arranged 
in the order indicated : 

1. Title, date, and place where reported in the reports. 

2. Statements of the facts in the case, including a statement 
of the manner in which the issue was presented to the trial court. 
That is, besides the facts relevant to the dispute between the 
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parties, it should be shown whether the trial court considered the 
case on demurrer, or on a trial on the merits, or on motion in 
arrest of judgment or for a new trial, etc. 

^ 3. Statement of the disposition made of the case by the trial 
court, including such rulings of the court as are pertinent to the 
issues presented to the appellate court. 

'/'I. Statement of the manner in which the case comes before 
the appellate court, including the grounds of error alleged by 
appellant. 

''5. Decision of the appellate court. 

^ 6 . Reasons upon which the decision is based, including, where 
important, the manner in which the court meets the argument 
advanced by counsel. 

The foregoing suggestions assume that the case to be abstracted 
is not a decision of the court of first instance. Where such is 
not the fact, the abstract must be modified to meet the particular 
case ; but the essential elements indicated should appear. 

A sample abstract of the case of Dickinson v. Dodds follows : 

Dickinson v. Dodds, 2 Oh. Div. 463, 1876. 

June 10 Dodds delivered to Dickinson a memorandum agree- 
ing to sell to Dickinson certain premises for £800, to which he 
attached a postscript stating “this offer” to be open till June 12, 
9 A.ii. In the morning of June 11 Dickinson decided to accept, 
but did not communicate his acceptance to Dodds. The same 
afternoon Dickinson learned that Dodds had agreed to sell the 
premises to one Allan. Thereafter and before 0 a.m. June 12, 
Dickinson gave Dodds his acceptance in writing. Dodds refused 
to convey. Dickinson brought suit in equity against Dodds and 
Allan for specific performance of the alleged agreement. 

The cause was tried before Vice-Chancellor Bacon, who on the 
above facts decreed specific performance. The defendants ap- 
pealed. 

On appeal the plaintiff’s bill was dismissed. Dickinson was 
not entitled to recover because 

1. The memorandum contained a mere offer, which was 
revocable at any time before acceptance. 

2. The revocation of an offer is effective as soon as the 
offeree knows that the offer has been revoked, even though 
the offerer has given him no notice thereof. 
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Meaning op Terms 

Adjournatur — It is adjourned, that is, the hearing or considera- 
tion of the case is postponed without a decision. 

Appeal — Aside from statute, this exists in equity but not at 
common law. An appeal removes the cause from the inferior 
to the superior court for a review of both questions of law 
and questions of fact. Originally the superior court re- 
examined the facts as if the inferior court or officer had not 
passed upon them. The superior court drew its own con- 
clusions from the evidence. In theory it might even receive 
additional evidence, but this was not often done in practice. 
Under modern statutes the word appeal is frequently used 
to include both the common law writ of error and the equity 
appeal. 

Bill of Exceptions — This is of statutory origin, and is the means 
of saving for revieifr by a superior court all rulings of the 
trial judge which do not appear in the common-law record. 
Modern statutes often provide other methods of saving such 
rulings for review. The bill of exceptions is fully ex- 
plained in the excerpt from Defiance Fruit Company v. 
Fox, 76 N. J. L. 482, 488-9 (1908) : “By the ancient com- 
mon law a writ of error lay only for an error in law appar- 
ent in the record or for an error in fact, such as the death of 
a party before judgment. It lay not for an error in law 
not appearing in the record. But more than six hundred 
years ago this was remedied by the Stat. Westm. 2; 13 Edw. 
I., ch. 31 (1 Stat. at L. 99; 1 Bac. Abr. 527 ; 2 Inst. 426), 
whereby it was enacted that ‘"When one that is impleaded 
before any of the justices doth allege an exception, praying 
that the justices will allow it, which, if they will not allow, 
if he that alleged the exception do write the same exception, 
and require that the justices will put to their seals for a 
witness, the justices shall so do ; and if one will not, another 
of the company shaU. And if the king, upon complaint 
made of the justices, cause the record to- come before him, 
and the same exception be found not in the roll, and the 
plaintiff shew the exception written, with the seal of a 
justice put to, the justice shall be commanded that he 
appear at a certain day, either to confess or deny his seal. 
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And if the justice cannot deny his seal, they shall proceed 
to judgment according to the same exception, as it ought to 
be allowed or disallowed.’ 

“There is nothing in this language, nor in the purpose 
of the enactment, to confine the biU of exceptions to ques- 
tions of law raised upon the trial of an action. 

“As pointed out by Lord Coke (2 Inst. 427) : ‘This ex- 
tendeth not only to all pleas dilatory and peremptory, & e., 
and (as hath been said) to prayers to be received, oyer of 
any record or deed, and the like ; but also to all challenges 
of any jurors and any material evidence given to any jury 
which by the court is overruled.’ ” 

Cause of Action — The phrase “cause of action’’ was used by the 
common-law courts, but apparently without any attempt at 
precise definition. In the modern litigation and legal writ- 
ing, the attempts to define it and the occasions for its 
application are various, for it has been used in sundry con- 
nections in the code: (1) The complaint must state the 
facts constituting P’s cause of action. (2) A party may 
join in one complaint “two or more causes of action arising 
out of the same transaction” etc. (3) A defendant in an 
action on contract may in his answer interpose as a counter- 
claim any other cause of action on contract. (4) An amend- 
ment may not be made after the statute of limitations has 
run if it introduces a new cause of action. (5) A prior 
judgment bars an action for the same cause of action. 
Pomeroy defines a cause of action as the facts which con- 
stitute one primary right plus one delict or wrong which in- 
fringes that right. Bliss says: “The cause of action, then, 
is the wrong,” explaining that he means the facts con- 
stituting the wrong, and that a wrong is an infraction of a 
right. Judge Clark considers a cause of action as an aggre- 
gate of operative facts giving rise to a right or rights termed 
“right” or “rights of action” which will be enforced by the 
courts. The number and extent of operative facts included 
within a single cause of action are to be determined prag- 
matically mainly by considerations of practical trial con- 
venience. Professor MeCaskill defines it as that group of 
operative facts which, standing alone, would show a single 
right in the plaintiff and a single delict to that right giving 
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cause for the state through its courts to afford relief to the 
party or parties whose right was invaded. Dean Gavit 
insists that the facts are not the cause of action but that 
they in conjunction with the appropriate rule of law make 
lip the cause of action, which is a “specific substantive right 
as a matter of the substantive law.” (By this Dean Gavit 
means apparently the right which P has because of what 
Pomeroy would call P’s primary right plus what Pomeroy 
would call D ’s violation thereof. This is the usual case. 
The eases wherein P has the right to have a will construed, 
or to have property partitioned etc. need not be explained 
here.) The following contain a full discussion: Clark, Code 
Pleading (2 ed.) 78-90, 472^79; 33 Yale L. J. 817; 34 id. 
879 ; 82 U. of Pa. L. Rev. 354; McCaskill, 34 Yale L. J. 614 ; 
Arnold, 19 A. B. A. Journal 215; Gavit, 30 Columbia L. 
Rev. 802; 82 U. of Pa. L. Rev. 129, 695. 

It will be noted that Prof. McCaskill does not depart 
widely in definition from Pomeroy or Bliss, but, unlike 
them, he insists that a right is necessarily tied up with the 
remedy for its infringement. Thus for a breach of contract 
to convey realty, he would say that P had two causes of 
action, one for damages, the other for specific performance. 
Apparently if D’s wrong is single and P’s right is single 
and P is confined to a single recovery, there is but one 
'cause of action; but he seems inclined to require separate 
statements as of separate causes of action where P attempts 

I to rely on more than one theory. 

Certiorari — A writ in the nature of a writ of error issued by a 
superior court requiring an inferior court or a nonjudicial 
tribunal whose procedure is not according to the course of 
the common law to send to the superior court the records 
and proceedings in a cause which is pending or has been 
terminated in the inferior court or tribunal. It lies only to 
correct errors of law, is not a matter of right and will not 
be granted unless the party seeking the writ satisfies the 
superior court that substantial justice requires it. See 
Farmington River Water Power Co. v. C.ounty Commis- 
sioners, 112 Mass. 206 (1873). 

Common Law — ^As distinguished from legislation, ordinarily 
denotes the body of principles, standards and rules applied 
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by courts in controversies brouglit before them which are 
not governed by legislative enactments. 

As distinguished from equity, it denotes the body of prin- 
ciples, standards, and rules applied by common-law courts 
as contrasted with those applied by courts of equity. When 
the regular royal courts had developed a rigid procedure 
and had been confined to limited forms of relief in specified 
classes of controversies, persons who were unable to secure 
redress through the usual procedure petitioned the King for 
aid in obtaining justice. In the reign of Edward III all 
such matters of grace were by ordinance referred to the 
Chancellor. In the process of disposing of them there 
evolved a court with the Chancellor at its head, which ad- 
ministered "rules of equity and good conscience." These 
were originally rather indefinite and elastic but later de. 
veloped a large degree of definiteness and rigidity. This 
court and its successors and its counterparts in this country 
are called courts of equity; and the principles, standards, 
and rules applied by them are those of equity as distin- 
guished from common law. 

Curia Advisari YuU, abbreviated to cur. adv. vuli — The court 
desires to be advised, i. e., will take the case imder advise- 
ment and make a decision later. 

Demurrer — See Chapter VI, p. 118. 

Forms of Action — See Chapter V. 

Joinder in Demurrer — See Chapter VI, p. 11 9. 

Joinder of Issiie — See Chapter VI, p. 123. 

Judgment as Distinguished from Yerdict — See Chapter IV, p. 72. 

Nonsuit — ^At early common law if the plaintiff did not appear 
when the jury returned to deliver its verdict, the verdict 
could not be received, and plaintiff was nonsuited, that is, 
the action was at an end and defendant recovered his costs. 
Later the term was used to describe plaintiff’s failure or 
refusal to go on with the action in such way as to amount 
to an abandonment of the case. There was no compulsory 
nonsuit at common law. By statute or rule of court a com- 
pulsory nonsuit is now allowed in many jurisdictions. See 
Chapter IV — ^Motions During Trial, p. 68. 

Pleadings — Names of — Declaration, Complaint, Narration, Peti- 
tion or Statement of Claim; Plea, Avowry, Cognizance, 



How TO Read and Abstract a Eepoeted Case 165 


Answer or Defense ; Replication or Reply ; Rejoinder ; Surre- 
joinder; Rebutter; Surrebutter. See Chapter VI. 

Buie Nisi — An order of a court that a party show cause why 
specified action should not be taken, e. g., why a new trial 
should not be granted. It presents the same sort of ques- 
tion as a motion by an opponent that the action should be 
taken, e. g., an order to show cause why a return of service 
of summons should not be quashed presents the same ques- 
tion as a motion to quash the return. 

Rule Absolute — An order in effect that the action specified in the 
rule nisi be taken, e. g., that the return of service of sum- 
mons be quashed. 

Buie Discharged — An order in effect that the action specified in 
the rule nisi be not taken, e. g., that a new trial be denied.. 

Verdict as Distinguished from Judgment — See Chapter IV, p. 72. 

Writ of Error — A writ issued by a superior court to an inferior 
court commanding the latter to send to the former the 
record and proceedings in a specified case in which the 
inferior court has rendered judgment in order that the su- 
perior court may do what ought to be done for correcting 
alleged errors. This was the process for review at common 
law, 818 distinguished from equity. The only errors subject 
to correction were errors of law appearing in the eommon- 
law record or in a bill of exceptions. Errors in deciding 
questions of fact under a proper rule of law were not review- 
able by a superior court at common law. 

The common-law record consisted of the writ of summons, 
the sheriff’s return thereon, the pleadings including a 
demurrer if any, and the judgment. It did not include the 
evidence. 
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REPOSITORIES OP THE LAW 

The common-law lawyer, when preparing an argument with 
which to convince a court or other tribunal, a prediction of how 
the courts or administrative agencies will react to a given course 
of conduct as the basis of advice to a client, or a scholarly treat- 
ment of some phase of the law either for teaching purposes or 
for publication, and the judge or administrative officer, when 
seeking the grounds for a decision, are continually forced to 
search for authorities upon wliich to base their conclusions. 
These authorities are found in law books. A knowledge of law 
books and their use is, therefore, of the highest importance to 
anyone who intends to work in the field of law. 

Por purposes of convenience of treatment, law books are 
classified as follows: (1) primary authorities, or books contain- 
ing the law; (2) secondary authorities, or books about the law; 
and (3) key books, or books useful in searching for the law. Pri- 
mary authorities include the following classes: (1) constitutions, 
charters, and organic laws; (2) session laws, compilations, codes, 
and ordinances; (3) proclamations, orders, and decrees; (4) ad- 
ministrative rules and regulations; (5) rules of court; and (6) 
administrative rules of procedure and practice. These classes 
are popularly called the “written law.’’ Primary authorities 
also include the following classes of the so-called “unwritten 
law’’; (1) judicial decisions, and (2) administrative orders, 
rulings, and findings. Secondary authorities consist of com- 
mentaries on and restatements and interpretations of primary 
authorities. And key books comprise indexes, tables, etc. It is 
not as easy, however, to classify hooks as it is to classify the 
material contained in them. Any classification of them must 
he arbitrary, because any single book is likely to contain material 
of all three classes. Therefore, an attempt has been made in 
this chapter to list under the three main eategories not only 
hooks but also parts of books. 

The list is not intended to be an exhaustive bibliography hut 
rather a convenient guide to those materials in Federal, state, 
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and municipal law whicli may prove useful to tie law student 
and to the practicing lawyer. Because American law is so closely 
related to British law, books from the latter have also been in- 
cluded in separate sections of the list. 

I. BOOKS OF PRIMARY AUTHORITY 

A. Legislation in the United States 

1. Constitutions, 
a. Federal. 

Statutes at Large, Volume 1 (cited: Const., Art. I, 
See. 1, 1 Stat. 10). Constitution and first 12 amend- 
ments. 

13th Amendment — 13 Stat. 774 (1865). 

14th Amendment — 16 Stat. 708 (1868). 

15th Amendment — 16 Stat. 1131 (1870). 

16th Amendment — 37 Stat. 1785 (1913). 

17th Amendment — 38 Stat. 2049 (1913), 

18th Amendment — 40 Stat. 1941 (1919). 

19th Amendment — 41 Stat. 1823 (1920). 

20th Amendment — 47 Stat. 2569 (1933). 

21st Amendment — 48 Stat. 1749 (1933). 

Revised Statutes (2d ed., 1878) (cited:. Rev. Stat. 
1878, p. 17). Constitution and first 15 amendments. 

United States Code, 1946 ed. (cited: 1 U. S. 0., 1946 
ed., p. XXXIIl). Constitution and first 21 amend- 
ments. 

The Ganstitutian of the United States, Amended to 
January 1, 1938, Annotated. (Published as S. Doc. 
232, 74th Cong., 2d sess., 1938.) Constitution and 
first 21 amendments. 

House Manual ( Constitution, Jefferson’s Manual and 
Rules of the House of Representatives), published 
biennially. 

Senate Manual Containing the Standing Rules and 
Orders of the United States Senate, the Constitution of 
the United States, Deelaration of Independence, Ar- 
ticles of Confederation, the Ordinances of 1787, Jeffer- 
son’s Manual, etc., published biennially. 

United States Code Annotated (cited: U. S. C. A., 
Const., Art. I, See. 1). 

Federal Code Annotated (cited: F. C. A., Const., Art. 
I, Sec. 1). 

For convenient reference, the Federal Constitution is 
published in the compilation of statutes of most states, 
in many state legislative manuals, and in most con- 
stitutional law treatises. Copies are often distributed 
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by tbe office of tlie Seci’etary of State. An annotated 
edition should be used when possible. 

Amendments to the Constitution. 

Where Found. 

The volumes containing the Amendments to the 
Constitution have already been listed in paragraph 
1, supra. 

Legislative History. 

An amendment proposed in Congress goes 
through the usual legislative stages and its_ legis- 
lative history in Congress may be traced in the 
same manner as other legislation. When an amend- 
ment receives the necessary two-thirds vote of each 
house, it becomes a joint resolution and as such is 
deposited with the Secretary of State and printed 
in the Statutes at Large. Amendments must, of 
course, be ratified by three-fourths of the States, 
either by convention or legislature ; therefore, the 
second phase of its legislative history must be 
traced in the proceedings of the State legislature 
or convention. When the requisite number of 
States have ratified an am^dment, the Secretary 
of State so certifies and annnqnces in the Depart- 
ment’s Press Releases. The Secretary’s certificate 
is also printed in the Statutes at Large. 

Two compilations have been made of amend- 
ments which have been proposed: 

The Proposed Amendments to the Constitution 
of the United States During the First Century of 
its History (1897), prepared by Herman V. Ames. 
This work has been published as H. Doc. 353, pt. 2, 
54th Cong., 2d sess. (1897). It sets forth historical 
facts concerning all amendments proposed to the 
Constitution from 1789 to the date of publication. 
The material is arranged according to subject mat- 
ter and there is a calendar of amendments pro- 
posed and an index. 

Proposed Amendments to the Constitution 
(1929), H. Doc. 551, 70th Cong., 2d sess., compiled 
by M. A. Musmanno. It includes all amendments 
proposed in Congress from 1889 to 1929. This 
material is also arranged according to subject mat- 
ter. There is no index. 

b. State. 

The constitution of each state is generally published 
in the compilation of the statutes of that state. 

Separate copies of the state constitution, sometimes 
in an annotated form, may be obtained from the office 
of the Secretary of State or of the State Librarian. 
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e. Federal and State. 

The Federal and State Constitutions, Colonial Char- 
ters, and Other Organic Laws, edited by Ben Perley 
Poore. 2 vols. 2 ed. Wasbington, Govt. Print. Off., 1878. 

The Federal and State Constitutions, Colonial Char- 
ters, and Other Organic Laws, edited by Francis Newton 
Thorpe. 7 vols. Washington, Govt. Print. Off., 1907 
(H. Doc. 357, 59th Cong., 2d sess.) 

The State Constitutions and the Federal Constitution 
and Organic Laws of the Territories and Other Colonial 
Dependencies of the United States of America, com- 
piled and edited by Charles Kettleborongh. Indianap- 
olis, B. F. Bowen and Co., 1918. 

Constitutions of the States and United States. 
(Albany), New York State Constitutional Convention 
Committee, 1938. (VoL 3 of Deports of the Constitu- 
tional Convention Committee.) 

d. Documents Antecedent to the Federal Constitution. 

The Declaration of Independence, the Ordinance of 
1787, and the Articles of Confederation can be found 
in sections la and lb above. In some instances, these 
documents may also be found in compilations of state 
laws, e. g., Smith- I-Iurd’s Illinois Annotated Statutes. 

e. Indian Charters and Constitutions. 

The constitutions of the Five Civilized Tribes, etc. 

Cherokee Nation : Constitution of the Cherokee Na- 
tion, formed hy a Convention of Delegates from the 
Several Districts, at New Echota, July 1827. 

Chickasaw Nation: Constitution and Laws of the 
Chickasaw Nation, Constitution Adopted at Tishomingo 
City, in 1856. Tishomingo City, 1857. 

Choctaw Nation: The Constitution and Laws of the 
Choctaw Nation, Park Hill, Cherokee Nation, 1840. 

Creek (or Muskogee) Nation : Constitution and Civil 
and Criminal Code of the Muskogee Nation, approved 
at the Council Ground. Muskogee Nation, October IS, 
1867. Washington, D, C., 1868. 

Osage Nation : The Constitution and Laavs of the 
Osage Nation, passed at Pawhuska, Osage Nation, in 
the years 1881 and 1882. Washington, D. C. 1883. 

Sac and Pox Nation: Constitution and Laws of the 
Sac and Fox Nation, Indian Territory. St. Louis and 
New York, 1888. 

Seneca Nation: Constitution of the Seneca Nation of 
Ind/icms. Baltimore, 1848. 

Under the Indian Reorganization Act, June 18, 1934, 
c. 576, 48 Stat. 984 (25 U. S. 0. See. 461 ff.), the Okla- 
homa Welfare Act, June 26, 1936, c. 831, 49 Stat. 1967 
(25 U. S. C. Secs. 601—509), and the Alaska Organiza- 
tion Aot, May 1, 1936, c. 264, Sec, 1, 49 Stat. 1250 (25 
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U. S. C. Sec. 473a), many Indian tribes under tbe juris- 
diction of the United States have adopted charters and 
constitutions and by-laws subject to the approval of the 
Secretary of the Interior. A large number of these 
have already been printed by the Government Print- 
ing Office under tbe auspices of the Office of Indian 
Affairs. 

2 . Treaties. 

a. Treaties with Foreign Powers. 

Stahiies at Large. Treaties for the period 1778-1845 
are to be found in Volume 8 of tbe Statutes at Large 
(Boston, Little and Brown, 1848). Thereafter, until 
1937, they were published in tbe Statutes at Large at 
tbe end of each Congress. Volume 18, part 2 (Revised 
Statutes of the United States relating to the District of 
Columhia, etc.) contains “The Public Treaties in force 
‘ on the first day of December, 1873.” Since 1937, they 
have been published at the end of each session. Prior 
to 1911 (Volume 47) executive agreements issued in 
the Treaty Series were included in the Statutes at 
Large. Beginning with Volume 47 other international 
agreements including executive agreements have been 
published as a separate section in the Statutes at Large. 

Treaty Series. Prom 1908 to 1945, the Department 
of State issued separate treaty prints in pamphlet foim 
commencing with No. 489. Most treaties and other 
agreements proclaimed earlier than 1908 were re- 
printed and arranged chiefly by country in alphabetical 
order and printed in the Treaty Series as Numbers 1 
through 488. Subsequent to October 1, 1929, the Treaty 
Series was limited to agreements submitted to the Senate. 

Executive Agreement Series. This series comprised 
the official texts of promulgated international agree- 
ments (other than treaties) to which the United States 
is a party, such as are entered into by an exchange of 
notes, or such as the President is empowered to ratify 
or proclaim without the advice and consent of the 
Senate. Prior to October 1, 1929, these agreements 
were usually included in the Treaty Series. 

Treaties and Other International Acts Series. The 
Treaty Series and the Executive Agreement Series have 
been combined in this series, which was inaugurated to 
make available in a single series texts of treaties and 
other instruments establishing or defining relations be- 
tween the United States and other countries. The 
Treaties and Other International Acts Series begins 
with No. 1501, the combined numbers in the Treaty 
Series and Executive Agreement Series having reached 



REPOSITOaiES OF THE LaW 


171 


1500, the last number in the Treaty Series being 994 
and the last number in the Executive Agreement Series 
being 506. 

Other Department of State Series. The Depart- 
ment of State publishes other international acts in 
the following series : 

Arhitration Series, 1929 to date. 

Commercial Policy Series, 1934 to date. 

Conference Series, 1929 to date. 

European Series, 1929 to date. 

Far Eastern Series, 1936 to date. 

Inter- American Series, 1936 to date. 

Latin American Series, 1929—1936. 

Map Series, 1929 to date. 

Treaty Information, October 1929 to June 1939. 
Published by the State Department monthly. Contains 
condensed information regarding treaties, conferences, 
decisions interpreting treaties, etc. It was superseded 
by: 

The Department of State Bulletin, a weekly publica- 
tion. July 1939 to date. 

Treaties, Conventions, International Acts, Protocols 
and Agreements between the United States of America 
and Other Powers, was published under the direction of 
the Senate Committee on Foreign Eelations. It includes t 
1776-1909, vols. 1 and 2, compiled by Wm. M. 

Malloy. (S. Doc. 357, 61st Cong., 2nd sess.) 1910. 
1910—1923, vol. 3, compiled by C. P. Kedmond. 

(S. Doc. 348, 67th Cong., 4th sess.) 1923, super- 
seding a 1913 volume compiled by Garfield Charles. 

(S. Doc. 1063, 62nd Cong., 3rd sess.). 

1923—1937, compiled by Edward J. Trenwith. 

(S. Doc. 134, 75th Cong., 3rd sess.) 1938. 

Treaties and Other International Acts of the United 
States, edited by Hunter Miller, Washington, Govt. 
Print. Off., 1931- (in progress) "Volume 1 (short print), 
plan of edition, lists, and tables ; Volume 2, Documents 
1—40, 1776—1818; Volume 3, Documents 41—79, 1819- 
1835 ; Volume 4, Documents 80—121, 1836—1846 ; Volume 
5, Documents 122-151, 1847-1851; Volume 6, Docu- 
ments 152-172, 1852-1855 ; Volume 7, Documents 173- 
200, 1855-1858. Volume 7 was published in 1942. This 
compilation which is being issued under the authority 
of the Department of State will include all treaties 
which have ever been in force except those with Indian 
tribes and postal conventions generally, through De- 
cember 31, 1930. 
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International Legislation, a Collection of the Texts 
of Multipartite International Instruments of General 
hiterest, beginning with the Covenant of the League of 
Nations, 1919/21-1932/34, edited by Manley 0. Hudson. 
Washington, Carnegie Endowment for International 
Peace, 1931-37. vols. 1—4. 

League of Nations Treaty Series, 1920- . Geneva, 
League of Nations, 1920- . This series covers treaties 

and other international agreements arranged and pub- 
lished in the order in which they were registered with 
the Secretariat of the League. 

There are also useful collections of treaties and other 
materials on special subjects such as the following: 

Handlook of Commercial Treaties, digests of com- 
mercial treaties, conventions, and other agreements of 
commercial interest between all nations. Washington, 
Govt. Print. Off., 1922 (reprint 1923). 

A Collection of Neutrality Laws, Regiilations, and 
Treaties of Various Countries, edited and annotated 
by Francis Deak and Philip 0. Jessup. Washington, 
Caruegie Endowment for International Peace, 1939. 
2 vols. 

A Collection of Nationality Laws of Various Coun- 
tries, as Contained in Constitutions, Statutes, and 
Treaties, edited by Richard W. Flournoy, Jr. and 
Manley 0. Hudson. New York, Oxford University 
Press, 1929. 

b. Treaties with the Indian Tribes. 

There is at present no complete single collection of 
all Indian treaties as such. Treaties and laws may be 
found in the following publications; 

Statutes at Large, vol. 7. Treaties prior to 1845. 

Indian Afairs, Laws and Treaties compiled to 
June 29, 1938, and edited by Charles J. Happier, con- 
tains both ratified and unratified treaties made with the 
Indians. It was published as follows : 

Vol. 1-2 as S. Doc. 319, 58th Cong., 2d sess. 

(1904) ; 

Vol. 3 as S. Doc. 719, 62nd Cong., 2d sess. (1913) ; 

Vol. 4 as S. Doe. 53, 70th Cong., 1st sess. (1929) ; 

Vol. 5 as S. Doc. 194, 76th Cong., 3d sess. (1941). 

Statutory Compilation of Indian Law Survey, edited 
by Felix Cohen. 46 mimeographed volumes. Washing- 
ton, Govt. Print. Off., 1940. This compilation, which 
was published under the authority of the Department 
of the Interior, contains some unpublished but valid 
treaties and the most complete collection of statutory 
materials on Indian law. 
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3. Statutes. 

a. Federal Statutes. 

(1) Enactments of More Than One Year’s Standing. 

Statides at Large''- (cited: Act of June 1, 1789, 
1 Stat. 23). The official edition of the laws of the 
United States. They contain public acts and reso- 
lutions (now called “public laws’’); private acts 
and resolutions (now called “private laws”), con- 
current resolutions, treaties, other international 
agreements, proclamations, any constitutional 

1 Statutes at Largo. Under the authority of a joint resolution of 
March 3, 1845 (No. 10, 5 Stat. 798), Little and Brown published a 
set of eight volumes of Statutes edited with references and notes by 
Eichard Peters : Volumes 1-6, Public Laws, lst-28th Cong,, 1789-1845, 
and Index; Volume 6, Private Laws, lst-28th Cong., 1789-1845; Vol- 
ume 7, Indian Treaties, 1778-1845; Volume 8, Treaties with Foreign 
Nations, 1778-1845, and General Index. 

Prom time to time nine supplementary volumes were published bring- 
ing the laws down to 1874. 

Volume 9, Pubho and Private Laws, Treaties, etc., 29th-31st Cong., 
1845-51; Volume 10, Public and Private Laws, Treaties, etc,, 32nd-33rd 
Cong., 1851-55; Volume 11, Pubho and Private Laws, Treaties, etc., 
34th-35th Cong., 1855-59 ; Volume 12, Public and Private Laws, Trea- 
ties, etc., 36th-37th Cong., 1859-63; Volumes 13-17, Public and Private 
Laws, Treaties, etc,, 38th-42nd Cong., 1863-73 ; Volume 18 consists of : 
Part 1. Eevised Statutes in force December 1, 1873, enacted June 22, 
1874. Part 2. Eevised Statutes relating to the District of Columbia 
and Post Eoads . . . with the Public Treaties in force December 1, 

1873. Part 3. Laws for 43rd Congress. 

Under an act of June 20, 1874 (18 Stat. 113), the pubhoation was 
taken over by the Government ; and one volume has been published for 
each Congress beginning with volume 18 for the 43rd Congress. From 
volume 32 (67th Cong.) to volume 50 (76th Cong.), the volumes con- 
sisted of two parts: Part 1, Public Acts and Joint Eesolntions; Part 2, 
Private Acts, Concurrent Eesolntions, Treaties, Proclamations, and 
Amendments to the United States Constitution, etc. An act of June 20, 
1936 (49 Stat. 1551) provided that the Statutes at Large should appear 
at the end of each session and that the practice of publishing pamphlet 
copies of Session Laws after each session should be discontinued. 

Volume 44 consists of: Part 1. United States Code, 1926 (see p. 
179). Part 2. Public Laws and Eesolntions. Part 3. Private Laws 
and Eesolntions, Concurrent Eesolntions, Treaties, and Proclamations. 

Volume 53 consists of : Part 1. Internal Eevenue Code approved 
February 10, 1939. Part 2. Public Laws, Eeorganization Plans. Part 
3. Private Laws, etc. 

Volume 64 consists of: Part 1. Public Laws, Eeorganization Plans. 
Part 2. Private Laws, etc. 
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amendments, and oeeasionally codifications and re- 
organization plans. Tliey are oificial and eonelu- 
sive evidence of the law therein contained.® 

Revised, Statutes, 1^1^ (cited: Eev. Stat. (1873), 
sec. 1). These contain the permanent law in force 
December 1, 1873. They are the only real codifica- 
tion of the laws of the United States because their 
arrangement and restatement were enacted with 
the provision that all previous statements embodied 
therein were repealed.® By the Act of June 20, 
1874 (18 Stat. 113) they were made legal evidence 
of the laws and treaties contained therein. How- 
ever, by reason of inaccuracies later discovered a 
second corrected edition was published in 1878. 
Although this is the edition usually cited it was 
made only prima facie evidence of the law by the 
Act of March 9, 1878- (20 Stat. 27). 

There are two supplements to the Revised 
Statutes. 

Supplement to the Revised Statutes, vol. 1, 2nd 
ed., 1874-1891 (1891) ; and 

Supplement to4he Revised Statutes, vol. 2, 1892- 
1901 (1901). 

Although they are called supplements to the Re- 
vised StaUites the laws contained therein are merely 
reprints taken directly from the StaUites at 
Large and ai'ranged chronologically but not codi- 
fied. These supplements were made prima facie 
evidence of the law by the acts of June 7, 1880 (21 
Stat. 308) and April 9, 1890 (26 Stat. 50). 

United States Code (cited; 1 U. S. C., 1946 ed., 
sec. 1). This Code contains a consolidation and 
codification of all general and permanent laws of 
the United States in force January 2, 1947. It 
supersedes the editions of 1926, 1934, and 1940, 
and their supplements. It is provided by the Act 
of March 2, 1929 (45 Stat. 1541, 1 U. S. C., 1946 
ed., sec. 54), that “The matter set forth in the edi- 
tion of the Code of Laws of the United States cur- 
rent at any time shall, together with the then 
current supplement, if any, establish prima facie 
the laws of the United States, general and perma- 
nent in their nature, in force on the day preceding 

2 Act of August 8, 1846, 9 Stat. 76; Act of January 12, 1896, 28 
Stat. 615; Act of June 20, 1936, 49 Stat. 1561; Act of June 16, 1938, 
52 Stat. 760. 

»Eev. Stat, (1873), sec. 6696. 
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the commencenient of tlie session following the last 
session the legislation of which is included.” 

The Code is divided into 50 titles which are in 
turn subdivided into chapters and sections. The 
first six titles deal with the legislative and execu- 
tive branches of the Government. Titles 7—50 are 
arranged alphabetically from Agriculture to "War. 
The sections are not consecutively numbered 
throughout the Code as in the Revised Statutes. 
Each new- title begins with a “Section 1.” 

New editions are to be published not oftener 
than once in five years, and the edition so published 
is to be kept up-to-date by a cumulative supple- 
ment issued after each session of Congress (cited: 
2 U. S. G., 1946 ed., Sup. Ill, see. 3) . 

The United States Code often differs slightly in 
wording from the official Statutes at Large, which 
are final evidence of the law where differences 
exist. 

There have been authorized by Congress at vari- 
ous times codifications of parts of the law, which 
supersede and repeal sections of the Revised 
Statutes or of the U. S. Code and subsequent laws : 
The codifications to date are as follows : 

The Criminal Code, Act of March 4, 1909, c. 321, 

35 Stat. 1088-1159, 18 U. S. C. It consists of 345 
sections and as amended appears in Title 18 of the 
U. S. Code and current U. S. Code Supplement. 
However, the section numbers in the U. S. Code do 
not correspond to those in the Criminal Code. 

The Judicial Code, Act of March 3, 1911, c. 231, 

36 Stat. 1087—1169. This consists of 301 sections 
and as amended appears in Title 28 of the U. S. 
Code and current U. S. Code Supplement. As in 
the case of the Criminal Code, the sections of the 
Z7. S. Code do not correspond to those of the Judi- 
cial Code. 

The Internal Revenue Code Act of February 10, 
1939, c. 2, 53 Stat. Pt. 1, 26 U. S. G., 1946 ed. 
(cited: I. R. C. (1939), see. 1). This Code is 
intended to contain “all the United States statutes 
of a general and permanent nature relating ex- 
clusively to internal revenue, in force on Jan- 
uary 2, 1939 ; also such of the temporary statutes 
of that description as relate to taxes the occasion of 
which may arise after the enactment of the Code. 
These statutes are codified without substantive 
change and with only such change of form as is 
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required by arrangement and consolidation. Tbe 
title contains no provision, except for effective 
date, not derived from a law approved prior 
to January 3, 1939.” It is ‘‘the first Federal act 
of its kind (and the longest), since the Eevised 
Statutes of the United States, approved June 22, 
1874.” 

The Nationality Act of 1940 was enacted as 
chapter 876 of 54 Stat. 1137 on October 14, 1940, 
and is included as amended in 8 Z7. 8. Code as Sec. 
501-907. It is a revision and codification of the 
nationality laws which repeals all other laws in 
confiiet with it. 

The process of revision and codification is cur- 
rently in progress. In addition to the subjects 
mentioned above Title 1, General Provisions (P. 
L. 278, 80th Cong.) ; Title 4, Flag and Seal, Seat 
of Government, and the States (P. L. 279, 80th 
Cong.) ; Title 6, OfScial and Penal Bonds (P. L. 
280, 80th Cong.) ; Title 9, Arbitration (P. L. 282, 
80th Cong.) ; Title 17, Copyrights (P. L. 281, 80th 
Cong.), have already been enacted, and Title 18, 
Criminal Code and Criminal Procedure (HR 3190, 
80th Cong.), passed House May 12, 1947; Title 
28, Judicial Code and Judiciary (H.R. 3214, 80th 
Cong.), passed House July 7, 1947. 

United States Code Annotated (cited; 1 U. S. C. 
A. sec. 1) . This set of 60 odd volumes is privately 
printed. The original volumes are identical in text 
and order of titles with the U. 8. Code (1926 ed.). 
They are supplemented annually by cumulative 
pocket parts which contain amendments and addi- 
tions to the laws as well as new and revised annota- 
tions. During sessions of Congress these pocket 
parts are in turn brought to date by a cumulative 
quarterly pamphlet supplement, the fourth of 
which is broken up each year into titles and cumu- 
lated with the proper pocket parts. From time to 
time, as the size of the pocket parts becomes cum- 
bersome, replacement volumes are issued cumu- 
lating the text ■ and annotations of the original 
volumes and pocket parts. This set supersedes the 
United States Compiled Statutes and the Federal 
Statutes Annotated. 

Federal Code Annotated (cited: 2 F. G. A., 
(1936) Title 1, see. 1). This set is also privately 
printed. Though the text of the original volumes 
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is identical with that of the U. 8. Coda (1934 eel.), 
related titles are included in the same volume 
rather than arranged alphabetically as in the Code. 
There is a Ten Year Cumulative Supplement (in 4 
Books) which brings material to January 30, 1947. 
The set is kept up-to-date by pocket parts, by pam- 
phlet supplements, and by new volumes replacing 
old ones. 

Mason’s United Siates Code ( Armotated) (cited; 
Mason’s Code (1926), Title 1, see. 1). The set 
consists of three volumes published in 1926 and 
Supplements Nos. 1-5 (in 6), covering the period 
1925 through April 1940. It is kept up-to-date by 
Mason’s Code Quarterly pamphlets (not cumu- 
lative). There are no pocket parts. A revision is 
in progress. In the meantime a complete set con- 
sists of the following: Bound volumes 1-3; Bound 
supplements 1-4, 4B, 5 ; Grey pamphlets, vol. 13, 
nos. 1—4 through vol. 18, nos. 1—4 and vol. 19, nos. 
1-2 ; Blue pamphlets, vol. 1, no. 4 only through vol. 
7, no. 4 only, and vol. 8, nos. 1-3 ; 1941 pam. supp. 
to Supp. 4B and Orange Pamphlets (for Supp. 
4B) , vol. 2, no. 4 only through vol. 6, no. 4 only and 
vol. 7, nos. 1-3. There have been no issues since 
January, 1948. 

(2) Federal Laws on Special Subjects. 

There are various collections of Federal laws on 
special subjects. Some of these, both annotated 
and unannotated, are prepared by the agency 
charged with the administration of those laws. 
Others are compiled more or less in answer to 
popular demand by the Superintendent of the 
Document Room of the House of Representatives. 
Such compilations may usually be purchased from 
the Superintendent of Documents, often for a 
nominal price. They are listed by subject in the 
Government Printing Office Price List 10, “Laws, 
Regulations, Decisions of Courts, Boards, and 
Commissions,” and in the semi-monthly list and 
Monthly Catalog as published. 

(3) Federal Laws .Meeting the Indians. 

India/n Affairs, Laws and Treaties, compiled by 
Charles J. Kappler. 5 vols. 

Statutory Compilation of Indian Law Survey, 
edited by Felix Cohen. 46 vols., mimeographed. 
This is the most complete collection of statutory 
Indian law. In addition to the material to be found 
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in Kappler it includes a large mass of repealed 
legislation and a considerable body of special 
legislation. 

There are also collections of laws passed by the 
various Indian tribes. These are listed in two 
bibliographies ; 

“Preliminary Check List of the Laws of the 
Indian Tribes,” by Robert Bowie Anderson, in 34 
Law Library Journal 126-148, July, 1941. 

A Bibliography of the Constitutions cmd Laws 
of the American Indians, by Lester Hargrett. 
Cambridge, Harvard Univ. Press, 1947. 

(4) Recent Enactments. 

Slip Laws. Individual acts are published sep- 
arately in a form popularly known as Slip Laws 
soon after their approval by the President. There 
are two current series : 

Public Acts (cited; Public Law 1, 78th Cong., 
sec. 2 (1943) ) • 

Private Acts (cited: Private Law 1, 78th Cong., 
see. 1 (1943) ). 

The other two series Public (Joint) Resolutions 
(cited: Public Res. No. 12, 76th Cong., 1st sess., eh. 
104 (1939)), and Private (Joint) Resolutions 
(cited: Private Res. 1, 75th Cong., 1st sess., sec. 1 
(1937) ), were discontinued beginning with the 
77th Congress. 

Session Laios. Formerly, at the end of each 
session of Congress, the laws were reprinted in 
temporary paper bound pamphlets labeled Session 
Laws. These pamphlets were replaced at the end 
of each Congress by permanent bound volumes 
called Statutes at Large. The Session Laws were 
discontinued in 1936. 

United States Code Congressional Service, for- 
merly Current Service. This service, which is issued 
once a month by the publishers of the United States 
Code Annotated, reprints in each issue the full 
text of all public laws for the period covered. It 
adds to the information found in the Slip Laws, 
the popular titles of the acts and is cumulated into 
bound volumes. Laws from this service are cited 
in the same maimer as Slip Laws. It is advisable, 
however, when quoting, to quote the Slip Laws be- 
cause the text, as it is reprinted in the service, is 
only printa facie evidence of the law which can be 
rebutted by the introduction of the ofQcial text 
as found in the Slip Laws. 
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United States Law Weelt, published by the Bu- 
reau of National Affairs, Inc. since September 1933. 
This periodical reprints in full in its Statutes 
Section important statutes enacted during the week 
covered. 

(5) Pending Enactments. 

Copies of bills and resolutions may usually be 
obtained from the Senate and House Document 
Eooms in the Capitol. 

Piles of bills and resolutions introduced in the 
current session are maintained in the Library of 
Congress and in certain of the large law libraries 
of the country. 

Piles of bills and resolutions introduced in pre- 
vious sessions are maintained in the offices of the 
Secretary of the Senate and Clerk of the House of 
Eepresentatives, also in the Library of Congress, 
b. State Statutes. 

(1) Pending Enactments. 

Bills. Copies of bills may usually be obtained 
from the clerks of the state legislature. Piles of 
current bills are usually maintained in the State 
Library and in some of the larger law libraries 
within the state. Piles of bills for earlier sessions 
are sometimes available in the State Library, or the 
State Legislative Reference Bureau. 

(2) Recent Enactments. 

Session Laws. After the close of the legislative 
session in each state, the enactments of that session, 
which in most eases have already been issued cur- 
rently as “slip laws” or published in some legal 
newspaper, are arranged chronologically, indexed, 
and published in a bound volume by the state or 
under its authority. Such publications are com- 
monly called session laws, although in some states 
they are otherwise designated. Por example, in 
Connecticut they are called PutUc Acts, in Plorida, 
General Acts, and in Wisconsin, Session Laws. The 
laws in them are generally cited: Ala., Laws of 
194:6, ch. 25. 

(3) Revisions, Compilations, Consolidations, etc. 

The legislatures of the respective states have 
provided, at intervals, for the rearrangement or 
restatement, or, both of all the general and perma- 
nent statutory enactments then in force. In some 
instances the provision is merely for republishing 
the statutes in chronological order omitting re- 
pealed and obsolete enactments ; in others it is for 
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republishing the statutes arrangea alphabetically 
or systematically by subject matter; and in still 
others for rewriting and restating existing law with 
necessary amendments. In the last instance, the 
restatement is enacted by the legislature in which 
case it is conclusive evidence of the law. Usually, 
however, provision is made for a mere revision or 
compilation which is to be only prima facie evi- 
dence which can be rebutted by producing the 
original session law in ease of conflict. 

(4) Codes. 

The term “code” is often loosely used to denote a 
revision, compilation or consolidation. Strictly 
used it denotes a publication in which the laws are 
not only consolidated but also combined with exist- 
ing ease law on the subject. Some states such as 
California have codified their Civil, Penal and 
Political and other laws. Others have codified only 
their adjective law. The latter are known as ‘ ‘ Code 
States.” 

A searcher should always examine the consolida- 
tion compilation, revision, or code being used to 
ascertain whether or not the designation as such is 
truly indicative of its status as evidence of the law. 

4. Administrative Rules and Regulations. 

a. Federal Material. 

(1) Current Publications. 

Federal Register (cited: 9 P. B. 13, 315 (Nov- 
ember 10, 1944). Publication of the Federal 
Register was authorized by the Act of July 26, 
1935, e. 417, 49 Stat. 500; 44 U. S. C., 1940 ed., 
secs. 301-310, 311-314. Prior to the date of its 
first issue (March 14, 1936) there was no central 
publication of documents within the executive 
branch of the Government.* In it are published all 
documents which implement, interpret, or apply 
Federal statutes, that is. Presidential Proclama- 
tions, Executive Orders, rules and regulations of 
executive departments and administrative agencies, 
and the decisions, orders, and rulings as well as the 
rules of practice and evidence of the administrative 
tribunals which have general applicability and the 
force of law.® 

*Por a description of conditions prior to the passage of the Federal 
Register Act, see Griswold, 48 Harv. L. Rev. 198 (1934). 

6 For a statement of the need for still further improvement, see 
Wigmore, 25 A. B. A. Jour. 26 (1939). 
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It was fnrtbei’ provided by Section 3 (a) of tlie 
Administrative Procedure Act of June 11, 1946, c. 
324, 60 Stat. 244; 5 U. S. C. 1940 ed., sec. 1002 
tb at : 

‘ ‘ Sec. 3. Except to the extent that there is in- 
volved (1) any function of the United States re- 
quiring secrecy in the public interest or (2) any 
matter relating solely to the internal management 
of an agency. 

“ (a) Pules. — Every agency shall separately state 
and currently publish in the Federal Register (1) 
descriptions of its central and field organization 
including delegations by the agency of final au- 
thority and the established places at which, and 
methods whereby, the public may secure informa- 
tion or make submittals or requests ; ( 2 ) statements 
of the general course and method by which its 
functions are channeled and determined, including 
the nature and requirements of all formal or in- 
formal procedures available as well as forms and 
instructions as to the scope and contents of all 
papers, reports, or examinations; and (3) substan- 
tive rules adopted as authorized by law and state- 
ments of general policy or interpretations 
formulated and adopted by the agency for the 
guidance of the public, but not rules addressed to 
and served upon named pensons in accordance with 
law. No person shall in any manner be required 
to resort to organization or procedure not so pub- 
lished. ” 

By section 7 of the Federal Register Act it is 
provided that “publication in the Federal Register 
of any document shall create a rebuttable presump- 
tion (a) that it was duly issued, prescribed, or pro- 
mulgated; (b) that it was duly filed with the 
Division and made available for public inspection 
at the day and hour stated in the printed notation ; 
(c) that the copy contained in the Federal Register 
is a true copy of the original; and, (d) that all 
requirements of this Act and the regulations pre- 
scribed hereunder relative to such document have 
been complied with. The contents of the Federal 
Register shall he judicially noticed and, without 
prejudice to any other mode of citation, may he 
cited by volume and page number.” 

The Federal Register is issued daily except 
Sunday and Monday and days following holidays. 
Prior to June 3, 1938 hound volumes diSering in 
pagination from the daily numbers were issued at 
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the end of each year. They inclnded tables of 
parallel reference to the pages in the daily issues. 
Since that date libraries have gathered the daily 
issues and bound them. 

The Code of Federal Regulations of the United 
States of America (cited: 1 C. If. R. 1.15 (1939)). 
The Act of June 19, 1937, amending section 11 of 
the Federal Register Act provided that the codified 
rules and regulations of Government agencies hav- 
ing general applicability and legal effect which 
were in foree on June 1, 1938 should be published 
as The Code of Federal Regulations. The Code is 
prima facie evidence of the text of the documents 
and of the fact that they were in foree and effect 
on that date.® It is divided into 50 titles and 
analogous to the 50 titles of the U. S. Code. Bach 
Title is divided into Chapters, each of which is 
assigned to a particular agency according to the 
subject matter of its regulations. Since the rules 
and regulations of an agency may well cover several 
fields, they will be found classified under several 
different titles. 

Cumulative Supplement, 1943 (cited: 1 0. F. R., 
Cum. Supp., 2.2 (1943) ). In compliance with the 
Act of June 19, 1937, 50 Stat. 804 (cited supra), a 
Cumulative Supplement was issued in 1943, codify- 
ing all documents issued from June 2, 1938, 
through June 1, 1943, and superseding the 1938, 
1939, 1940, 1941 Supplements. The Preface states 
that it should be used in conjunction with the first 
edition of the Code and in conjunction with sub- 
sequent annual Supplements, and with the daily 
issues of the Federal Register.’’ 

The United States Code Congressional Service 
and the United States Law Week publish selected 
rules and regulations of Government agencies. 

(2) Other Current Publications. 

Other than the material published in the Federal 
Register and Code of Federal Regulations or sold 
at the Government Printing Office, much important 
material is available in processed form (mimeo- 
graphed, multigraphed, etc.), on request to the 
issuing agency. 

® Act of June 19, 1937, 50 Stat. 304, amending see. 11 (a) of the act 
of July 26, 1935, 49 Stat. 600. 

’’ For an article on the use of the Federal Register and the Code of 
Federal Regiilations and the method of locating in the Code material 
which has been published in the Register, see Wigmore, 29 A. B. A. 
Jour. 10 (1943). 
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(3) ProclamationSj Eseeutive Orders and Decrees. 

(a) Presidential Proclamations and Orders. 

Presidential documents affecting tlie public at 
large are in two forms, Proclamations and Execu- 
tive Orders. 

Presidential Proclamations (cited: Ex. Proe. No. 
1477 (August 14, 1918) ), whicli are executive in 
nature, are used in matters of widespread interest. 
Not all bave the force of law. 

Executive Orders (cited : E. 0. No. 8136, 4 E. R. 
2044 (May 17, 1939) ), which are generally legis- 
lative in character, are used in the regulation of 
the administrative details of government business 
or in setting up and establishing the duties of 
executive departments and independent agencies. 
Although they have never been defined in any 
statute or regulation their form and the method of 
their promulgation has been prescribed. 

Some Proclamations and Orders were issued in 
an iinnumbered series. These are cited simply by 
date of issue and a descriptive phrase. There is no 
complete published coUection of Proclamations and 
Executive Orders. 

Stahitos at Large. Proclamations for the period 
1789-1855 are reprinted in volumes 3, 4, 5, 9 and 
10 of the Statutes at Large. Volume 11 purports 
to contain those which had been omitted in the 
earlier volumes and in addition all those issued 
during the Congresses which it covered. Com- 
mencing with volume 11, each volume supposedly 
contains the proclamations for its respective pe- 
riod. It should be borne in mind, however, that not 
all of the earlier proclamations were filed with the 
Department of State, hence not all are published 
in the Statutes at Large. At the present time all 
proclamations are printed in a separate section of 
the Statutes at Large, usually with the private 
laws. They are indexed under the heading, “Proc- 
lamations” and also according to subject matter. 
Executive Orders are not generally printed in the 
Statutes at Large. 

Federal Register. Since March 14, 1936, all proc- 
lamations and Executive orders “. , . except 

such as have no general applicability and legal 
effect or are effective only against Federal agencies 
and persons in their capacity as officers, agents, or 

B. 0; 6247 (Aug. 10, 1933) as amended by B. 0. 6497 (Deo. 15, 
1933). See also B. O. 5220 (Nov. 8, 1929) and E. 0. 5658 (June 24, 
1931). 
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employees thereof . . are published in the 

daily issues of the Federal Register. 

Code of Federal Begulations. Proclamations and 
Executive Orders included in the Code of Federal 
Regulations are to he found under the various titles 
and chapters indicated by the subject matter. In 
the G. F. R. Cumulative Supplement (1943) the 
text of all Proclamations and Executive Orders for 
period June 2, 1938 through June 1, 1943, is to be 
found in Title 3. Subsequent material is to be 
found under Title 3 in later supplements (1943 to 
date). The Code of Federal Begulations also con- 
tain.s other Presidential documents in full. 

Proclamations and Executive Orders included in 
the Federal Register and Code of Federal Begula- 
tions are not issued separately. Those which are 
not included are issued separately and may be 
obtaiued from the Superintendent of Documents. 
Regardless of whether it is printed in separate 
form each is numbered in its proper series. There- 
fore, numbers missing in the separate issues will be 
found in the Federal Register and Code of Federal 
Regulations and vice versa. 

The United States Code, the United States Code 
Annolaied and the Federal Code Annotated in- 
clude the more important Proclamations and Bs- 
eoutive Orders under the Titles indicated by their 
subject matter. 

The United States Code Congressional Service 
contains the full text of all current Proclamations 
and of Executive Orders of a public nature, as well 
as of selected Messages of the President. 

The U. S. Law Week contains selected items. 

A Compilation of the Messages and Papers of the 
Presidents 1789—1897, 10 vols. (H. Misc. Doc. 210, 
53d Cong., 2d sess., 1896-1899), edited by James D, 
Richardson, purports to include Executive Orders, 
Proclamations and other Presidential papers for 
the period 1789-1897, However, there are many 
omissions. The Appendix in volume 10 supposedly 
contains papers omitted in volumes 1-9 and brings 
the set down to 1899. Volume 10 also includes an 
index. Private editions of this same set, varying 
in number of volumes, purport to bring the set 
down to 1927. Contrary to the impression given 
by their title pages, they contain no official material 
later than 1899. Because of lack of uniformity in 
volnme numbering, it is inadvisable to cite these 
sets by volume number. 
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Eeorganization Plans. By the Act of April 3, 
1939 (e. 36, 53 Stat. 661), Congress created a new 
type of legislation. Under this act and a later one 
(Act of December 20, 1945, e. 582, 59 Stat. 613), 
the President was anthorized to submit to Congress 
in accordance with certain speeiflcations plans for 
the reorganization of some of the Government 
agencies. It was provided that if Congress did not 
disapprove of these plans within a specified period 
they were to become law. Acting under this au- 
thority the President has submitted five plans 
under the first act all of which became law, and 
three under the second act the second and third of 
which became law. These Eeorganization Plans 
are to be found in 53 Stat. 1423-36, 54 Stat. 1213- 
38 and 60 Stat. 1095-1102 and in C. P, R. Cum. 
Supp. (1943) Title 3, e. 4, pp. 1288-1305 and C. P. 
E. Supp. 1946, Title 3, c. 4, pp. 192-197. 

(4) Publications of Particular Agencies. 

Many important documents governing the inter- 
nal management of Federal agencies or affecting the 
public at large which for some reason have not been 
filed with the Archivist of the United States are 
available at the offices of the particular issuing 
agency. Most of the remaining clocuments may he 
purchased from the Government Printing Office, 
or, if out of print, may be consulted at the Library 
of Congress or one of the depository libraries in 
other parts of the country. 

(5) Historical Material. 

Much material having the force of law, issued 
prior to March 14, 1936, but which because of the 
difficulty of codification or for other reasons has 
not yet been incorporated in the Code of Federal 
Regulations can be consulted on application to the 
Office of the Archivist of the United States. The 
National Archives Building and the services of its 
expert stafC are available to the public as well as to 
the Government agencies. 

(6) Unofficial Publications. 

Both the United States Code Congressional Serv- 
ice and the United States Law Week publish cur- 
rently in addition to Presidential proclamations 
and executive orders, other selected administrative 
material. 

Executive Orders and Administrative Material. 
Indianapolis, Bobbs-MerrEl Go., 1945. Selected 
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documents from 1932 to Nov. 1 , 1914, with a Table 
of Public Acta keyed to F. C. A., a Table of Acts 
by Popular Names, and an index. 

b. State. 

State administrative agencies usually issue their rules 
and regulations in pamphlet or bound form. This ma- 
terial is distributed either by the ag’eney directly or by 
the state printer. 

Loose-leaf services on the various phases of state ad- 
ministrative law usually carry the rules and regulations 
of the state agencies, on their respective subjects, in con- 
junction with the statutes and procedural rules. 

Governors’ proclamations, orders and messages may 
usually be found in the volumes of session laws and in 
the official compilation of state documents. They are 
also published in compilations of the papers of a single 
governor or of the governors over a given period. 

c. Municipal. 

Municipal administrative agencies usually issue their 
rules and regulations in pamjihlets which are obtainable 
either directly from the agency or from the division of 
printing. 

5. Rules of Court. 

The various Federal aud State courts, acting under the 
authorization of Congress and the State legislatures re- 
spectively, or iu the exercise of what in some jurisdictions is 
assumed to be their inherent power at common law, from 
time to time promulgate rules for the conduct of litigation 
which have substantially the force of legislative enactments. 
Such rules are usually published as an appendix to the re- 
ports of decisions of the respective courts, as they are pro- 
mulgated or amended. 

a. Federal Courts. 

(1) The Supreme Court. 

The Supreme Court adopted on February 13, 
1939, the Revised Rules of the Supreme Court of 
the United States, which became effective on Feb- 
ruary 27, 1939. 

(2) The TJ. S. Circuit Courts of Appeals. 

The TJ. S. Circuit Courts of Appeals are author- 
ized by the Act of March 3, 1891, e. 517, sec. 2, 26 
Stat. 826, and the Act of March 3, 1911, e. 231, 
see. 122, 36 Stat. 1132 ; 28 U. S. C., 1940 ed., sec. 
219 (Jud. Code, Sec. 122) ‘‘to establish all rules 
and regulations for the conduct of the business 
of the court within the jurisdiction as conferred 
by law.” 
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(3) District Courts of the United States. 

Rules of Civil Procedure. The Act of June 19, 
1934, c. 651, 48 Stat. 1064; 28 U. S. C., 1940 ed., 
see. 723b and 723c, authorized the Supreme Court 
to adopt Rules of Civil Procedure for the District 
Courts of the United States which would “unite 
the general rules prescribed by it for cases in 
equity with those in actions at law.” 

It was further prescribed that “Such united 
rules shall not take effect until they .shall have been 
reported to Congress by the Attorney General at 
the beginning of a regular session thereof and until 
after the close of such session.” 

The Rules were so submitted in January, 1938, 
and became effective September 16, 1938. New 
rules so submitted take effect at the end of each 
session if no adverse action has been taken on them 
by Congress. Thirty-four of the eighty-six rules 
have beeir changed by amendments effective March 
19, 1948. 

Rules of Criminal Procedure. The act of June 
29, 1940, eh. 445, 54 Stat. 688; 18 U. S. 0., 1940 ed., 
see. 687 and the Act of Nov. 21, 1941, c. 492, 55 
Stat. 779; 18 U. S. C., 1940 ed., sup. V, sec. 689) 
authorized the Supreme Court to adopt Rrdes of 
Criminal Procedure for the District Courts of the 
United States. 

It further provided that “Such rules shall not 
take effect until they have been reported to Con- 
gress by the Attorney General at the beginning of 
a regular session thereof and until after the close 
of such session, and thereafter all laws in conflict 
therewith shall be of no further force and effect.” 
They were so reported in January, 1945, and be- 
came effective March 21, 1946. 

Admiralty Rules. The Supreme Court was au- 
thorized by the Act of March 3, 1911, oh. 231, sec. 
291, 36 Stat. 1167, 28 U. S. C., 1940 ed., see. 723, to 
adopt Rules of Practice in Admiralty and Mari- 
time Cases. These rules which became effective on 
March 7, 1921, were revised to May 6, 1946. 

Bankruptcy. The Supreme Court was author- 
ized by the Act of July 1, 1898, eh. 541, sec. 30, 30 
Stat. 554, to prescribe all necessary rules, forms, 
and orders for bankruptcy proceedings. These Gen- 
eral Orders and Forms in Bankruptcy became 
effective January 2, 1899. They were amended and 
extended by Order of the Supreme Court, effective 
February 13, 1939. 
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Other Federal Kules. The Court of Claims, 
Customs Court, Court of Customs and Patents 
Appeals, the Tax Court of the United States, as 
well as the Interstate Commerce Commission, the 
Copyright Office and the Patent Office have all 
adopted rules of procedure. 

The Kules for the various courts and amend- 
ments thereto are usually published with the 
decisions in the volumes of reports for the terms 
in which they were adopted. Such volumes 
usually carry an extra label on their spines 
calling attention to the rules. 

The Federal Rules of Civil Procedure are to he 
found in Volume 1 and the Federal Rules of 
Criminal Procedure iu Volume 6 of the Federal 
Buies Decisions: Amendments are published in 
this reporter soon after they become effective. 

The Rules of Civil Procedure are also published 
in Pike and Fischer’s Federal Buies Service. 
Amendments are published soon after they become 
effective. 

The Advisory Committee Report on Proposed 
Amendments to the Rules of Civil Procedure is to 
be found on p. 2384 and comments upon it on pp. 
2385-2406, and the Federal Rules of Criminal Pro- 
cedure on p. 2275 of the United States Code Con- 
gressional Service 1946, hound volume. The Rules 
for the Emergency Conrt of Appeals appear on 
page 498 and Amendments on page 2086 of the 
1942 bound volume. And the Rules of the Tax 
Court of the United States are found on pp. 2059 
and 2060 of the 1946 bound volume. 

b. State. 

Official publications. 

Rules of Court are usually published as an ap- 
pendix to the volume of reports of decisions of the 
particular courts, which appears next after their 
promulgation. Pamphlet editions are usually ob- 
tainable from the clerks of the particular courts. 

Unofficial publications. 

Annotated editions of rules of court are often 
published privately, either as part of local practice 
mamrals or as independent publications. 

A useful chart showing the location of rules is 
published as part of ‘ ‘ Court Rules : Where to Find 
Them” hy Helen Van G. Harris in 33 Law Library 
J ournal 127-129, July, 1940. 
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6. Rules of Practice and Procedure of Administrative Agencies. 

a. Federal Agencies. 

(1) Official Publications. 

In compliance -with the Administrative Pro- 
cedure Act, June 11, 1946, eh. 324, sec. 3, 60 Stat. 
238 ; 5 U. S. C., Sup., see. 1002, the codified adjec- 
tive and substantive rules of all agencies were pub- 
lished in Volume 11, part 2, of the Federal Register. 
These codified rules V7ere reprinted in the 1946 
Supplement to the Code of Federal Regulations. 
Current changes are published in the daily issues of 
the Federal Register. These are later codified and 
published in subsequent Supplements of the Code 
of Federal Regulations. 

Some of the agencies publish their rules in 
pamphlets which are available on request to the 
agencies. 

(2) Unofficial Publications. 

C. C. E. Federal Administrative Procedure, 2d 
ed. (a loose-leaf service) contains up-to-date in- 
formation in this field. 

27. S. Law Week — contains a section on adminis- 
trative interpretations. 

The loose-leaf services in the various fields of 
administrative control usually carry the procedural 
rules in force in their respective fields. 

b. State Agencies. 

(1) Official Publications. 

Some state administrative agencies issue their 
rules of practice and procedure in pamphlets which 
are available on request to the agency. 

(2) Unofficial Publications. 

The loose-leaf services which cover the various 
phases of administrative regulation usually contain 
the rules of practice and procedure of the respec- 
tive agencies involved. 

7. Municipal Charters. 

Under the early state governments, municipal charters 
were acts of the state legislatures. Consequently, they are 
to be found in the volumes of session laws for the year in 
which they were approved. Later, however, the states dele- 
gated to the electorates of the municipalities the right to 
adopt Home Rule Charters. The latter, as a general rule, 
are printed separately under the authority of the municipal 
governments. 



192 


The Study oe Law 


8. Municipal Oz'dinances. 

Ordinances passed by the legislative body of a munici- 
pality pursuant to delegated authority have the same effect 
within the municipality as do the enactments of - the Federal 
Congress and the state legislatures in their respective juris- 
dictions. 

Some states, such as New York, publish volumes of Local 
Laws of Cities as supplements to the session laws. Such is, 
however, not the general practice. Ordinances are issued 
by municipalities either separately or in compilations at 
very irregular intervals with the result that it is difficult 
not only to discover whether or not there is an ordinapce 
covering a given course of conduct hut also to obtain a copy 
of an ordinance which is known to be in existence. The most 
likely place to search for them is at the Office of the City, 
or Town Clerk or of the Legal Department of the municipal 
government. 

At various times in most cities of any size annotated or 
unannotated compilations, revisions, and codes of municipal 
ordinances have been published either as official publications 
or as private ventures. ^ 

9. Municipal Hides and Regulations. 

The rules and regulations of municipal bodies such as the 
Board of Health, etc., are often issued in pamphlet form 
and may be obtained on application to the Board, Commis- 
sion, etc. 

B. Reports op Judicial Decisions in the United States 

1. Reports of Decisions of Federal Courts. 

a. The Supreme Court. 

JInited States Reports (cited: 297 U. S. 110). 

1789-1800, Dallas, 4 volumes (1-4 U. S.) 

1801-1815, Craneh, 9 volumes (5-13 U. S.) 

1816-1827, Wheaton, 12 volumes (14-25 U. S.) 

1828-1842, Peters, 16 volumes (26-41 U. S.) 

1843-1860, Howard, 24 volumes (42-65 U. S.) 

1861-1862, Black, 2 volumes (66-67 U. S.) 

1863-1874, Wallace, 23 volumes (69-90 U. S.) 

1875-to date, U. S. Reports, beginning with 91 
U. S. 

Dallas and Craneh were unofficial reporters. Wheaton 
in 1817 was appointed official reporter, and since that 
date the decisions of the court have been reported by an 
official reporter. The reports from 1789 to 1874 inclu- 
sive are numbered as volumes 1 to 90 United States 
Reports, but cited by the name of the reporter, e. g.. 
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16 Peters 1 (U. S. 1842). The reports since 1875 are 
not cited by the name of the reporter. Current deci- 
sions are issued in slip form. A “Preliminary Print” 
with unrevised text is also published in pamphlet form 
at intervals throughout the term. These pamphlets 
are revised for the bound volumes. 

United States Supreme Court Beports, Lawyers’ ed. 
(cited: 80 L. Ed. 513). 

This unofficial publication is a complete reprint of 
all the Supreme Court eases with annotations thereto. 
Each book includes several volumes of reports. The 
official pagination is given in brackets. It is kept 
current by semi-monthly advance sheets in pamphlet 
form. 

Supreme Court Reporter (cited: 56 S. Ct. 374). 

This is an unofficial publication reporting the deci- 
sions of the Supreme Court beginning with those in lOG 
U. S. Prom three to five volumes of the official reports 
are included in each volume of the Keporter. They are 
star-paged for official pagination. Current decisions 
are carried in semi-monthly advance sheets. 

b. United States Circuit Courts of Appeals Circuit Courts 
and District Courts. 

United States Circuit Courts of Appeals. 

The decisions of these courts from their organization 
in 1891 to 1920 were reported in TJ. 8 . Circuit Court of 
Appeals Beports (cited : 1 C. 0. A. 1), 171 vols. 

United States Circuit Court. 

The decisions of these courts from their organization 
in 1789 to their abolition in 1912 were reported by 
individual reporters, and are so cited. (See Hicks, 3d 
ed. pp. 484-485.) 

United States District Courts. 

The decisions of these courts were reported from 
their organization until 1881 by individual reporters. 
(See Hicks, 3 ed, p. 486.) 

Federal Gases (cited: U. S. v. Jarvis, Fed. Cas. No. 
15,468). 

This is an unofficial reprint in 30 volumes of all pub- 
lished decisions of the United States Circuit Courts and 
of the United States District Courts from 1789 to 1879. 
It has almost entirely superseded the reports from 
which it was reprinted. The cases are arranged alpha- 
betically and numbered consecutively. They are cited 
by title and number, rather than by title, volume, and 
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Federal Reporter (March 1880-Nov. 1924) 300 vols. 

(cited; 32 P. 273 (CC Mo.)) aud Federal Reporter, 

2d Series 'N qy. 1924 to date), vol. 1- (cited: lP2dl) 

This Eeporter contains all the published decisions of 
the United States Circuit Courts from 1880 to 1912, 
when they were abolished ; of the District Courts of the 
United States from 1880 to 1932 ; of the United States 
Circuit Courts of Appeals from their organization in 
1891 ; of the Court of Appeals for the District of Colum- 
bia from 1919 to 1934 and of its successor, the United 
States Court of Appeals for the District of Columbia 
from 1934 to date; of the Commerce Court from its 
creation in 1911 until its abolition in 1913 ; of the 
United States Court of Customs and Patent Appeals 
from 1929 to date; and of the United States Court of 
Claims from 1929 to 1932. It continues the Federal 
Cases, Current decisions are reported in weekly ad- 
van ce sheets. 

Federal Sihpplement (1932 to date) (cited: P. Supp,). 

This Eeporter now carries the decisions of the Dis- 
trict Courts of the United States and of the Court of 
Claims. Current decisions ai-e available in weekly ad- 
vance sheets. 

Other Pederal Courts. 

U. S. Commerce Court, 1911-1913, 1 vol. 

U. S. Court of Claims (cited: 1 Ct. Cl. 1) 1855 to 
date. 

U. S. Court of Customs and Patent Appeals (cited: 
18 C. 0. P. A. (Customs) 1 or 18 0. C. P. A. (Pat- 
ents) 1) 1910 to date. 

U. S. Customs Court (cited: 1 Oust. Ct. 1) 1938 to 
date. 

U. S. Board of Tax Appeals (cited: 1 B. T. A. 1) 
1924-1942, vol. 1-47. 

Tax Court of the United States (cited: 1 T. 0. 1) 
1942 to date. 

2. Eeports of Decisions of the Courts of the Several States, Terri- 
tories, and possessions of the United States. 

a. So-called Official Eeports. 

A complete list of the reports of the courts of the 
several states and territories, the District of Columbia, 
Puerto Eico, and the Philippine Islands will be found 
in Hicks, 3d ed., 1942, pages 492-511 and Brandt, How 
to Find the Law, 3d ed., 1940, and in numerous other 
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easily accessible publications. Detailed bibliographical 
notes on various editions may be found in Soule’s The 
Lawyer’s Beference Manual, 1884. Consequently, they 
will not be enumerated here. It is necessary only to 
mention that some of the earlier reports in some juris- 
dictions are by unofficial reporters, and are in such con- 
densed or abbreviated form as to be of less value than 
current reports. An acquaintance with the system of 
courts in a specific jurisdiction is sometimes required 
in order to be able to distinguish the reports of inferior 
and intermediate appellate courts from those of courts 
of last resort, 
b. Unofficial Eeports. 

Naiional Reporter System. This system reports all 
current decisions of all appellate courts of the United 
States and of the several states, as well as some deci- 
sions of lower courts. Often it contains cases omitted 
from the official state or Federal reports or publishes 
in full eases which the official reporter publishes in 
memorandum form. These reports are usually pub- 
lished long in advance of the official reports. Weekly 
advance sheets are issued. All opinions of the courts in 
question are printed in full. The Supreme Cottrt Re- 
porter, the Federal Reporter (first and second series), 
and Federal Supplement, which are units of the system 
have been noticed above. The other units of the system 
are shown below. They report the decisions of the 
courts of the jurisdictions named, beginning (unless 
otherwise stated) with page 1 of the indicated volume 
of the so-called official reports. 


Earliest Volumes of State Reports Included in National Reporter 

System 


Conn.— Vol. 53 
Del. — Chancery Vol, 
6 

Houston, Vol. 7 
Marvel, Vol. 1 


A. By Reporter Unit 

ATLANTIC KEPORTEB 

Del. — Pennewill, 

Vol. 1 

Boyce, Vol. 1 
1 W. W. Harr. 
Md.— Vol. 64 
N. H.— Vol. 63, p. 
446 


N. J.— Law, Vol. 47, 
p. 349 

Bq., Vol. 40, p. 
345 

Penn.— Vol. HO 
Penn. Super. — Vol. 
102 

R, I.— Vol. 15 
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NEW YOBK SUPPLEMENT® 

Abb. N. C.— Vol. 23 Con. Sur.— Vol. 1 Mise. Rep.— Vol. 1 
App. Div. (Sup. Gibbons’ Sur. — Vol. N. & Cr. R. — Vol. 6 
Ct.) Vol. 1 1 N. Y. Super. Ct.— 

Civ. Proc. — ^Vol. 14 Power’s Sur. — ^Vol. Vol. 56 

Civ. Proc. Repts., N. 1 Silvernail — Vol. 1 

S. — Vol. 1 Mills’ Sur. — ^Vol. 1 Y. Anno. Cas. — 

Bradbury’s PL & Daly — Vol. 14, p. yol. 1 

Pr. R.— Vol. 1 497 N. Y. Lead. Cas. 

Dem. Sur. — ^Vol. 6, Hun — Vol. 18, p. Ann. — Vol. 1 

p. 413 304 

northeastern reporter 

111. (Sup. Ct.) — Ind. (Sup. Ct.) — N. Y. — Vol. 99 
Vol. 114 Vol. 102 Ohio— Vol. 43 

(App. Ct.) — ^Vol. Mass. — ^Vol. 139 
284 

NORTHWESTERN REPORTER 

Dak.— Vol. 1 Micb.— Vol. 41 S. D.— Vol. 1 

Iowa— Vol. 51 Neb.— Vol. 8, p. 294 Wise.— Vol. 46 

N. D.— Vol. 1 

PACIEIO REPORTER 

Ariz.— Vol. 1 Kan. Sup.— Vol. 30 Okl. Cr. App.— Vol. 

Cal. Sup.— Vol. 64 Kan. App.— Vol. 1 1 

Cal. App. — ^Vol. 1 Mont. — ^Vol. 4 Ore. — Vol. 11 

Colo. Sup.— Vol. 7 Nev.— Vol. 17 Utah— Vol. 3 

Colo. App.— Vol. 1 N. M.— Vol. 3 Wash. St.— Vol. 1 

Idaho — Vol. 2 Okla. Sup. — Vol. 1 Wash. Ter. — Vol. 2 

Wyo,— Vol. 3 

SOUTHEASTERN REPORTER 

Ga.— Vol. 79 N. 0.— Vol. 96 Va.— Vol. 83 

Ga. App.— Vol. 1 S. C.— Vol. 26 W. Va.— Vol. 29 

® Prom July, 1932, the New York Supplement has included the de- 
cisions of the New York Court of Appeals, beginning with Vol. 259, 
p. 250. Sets sold to New York subscribers, however, include such de- 
cisions beginning with June, 1928. 
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SOUTHERN REPORTER 

Ala. — Vol. 81 Fla. — Vol. 23 La. App. — ^Vol. 1 

Ala. App. — Vol. 1 La. Ann. — ^Vol. 39 Miss. — Vol. 64 


B. Alphabetical List by State Reports 


From 

Date Reporter 

From 

Date Reporter 

81 Ala. 

1886 So. 

47 N. J. Law 349 

1885 A. 

1 Ala. App. 

1910 So. 

40 N. J. Equity 345 

1885 A. 

1 Ariz. 

1866 P. 

1 N. J. Misc. 

1923 A. 

47 Ark. 

1855 8. W. 

3 N. M. 

1883 P. 

64 Calif. 

1883 P. 

99 N. Y. 

1885 N. E. 

1 Calif. App. 

1883 P. 

229 N. Y. 

1928 N. Y. Supp. 

3 Calif. TJnrep. 

1905 P. 

1 App. Div. 

1888 N. Y. Supp. 

7 Colo. 

1883 P. 

1 Misc. 

1888 N. Y. Supp. 

1 Colo. App. 

1891 P. 

23 Abb. N. Gas. 

1888 N. Y. Supp. 

53 Conn. 

1885 A. 

1 Bradb. 

1888 N. Y. Supp. 

1 Dak. 

1867 N. W. 

1 Con. Sur. 

1888 N. T. Supp. 

6 Del. Ch. 

1886 A. 

14 Daly 497 

1888 N. Y. Supp. 

1 Boyoe 

1909 A. 

6 Dem. Sur. 413 

1888 N. Y. Supp. 

1 W. W. Harr. 

1920 A. 

1 Gibbons’ Sur. 

1888 N. y. Supp, 

7 Houat. 

1884 A. 

48 Hun 304 

1888 N. y. Supp. 

1 Marv. 

1893 A. 

1 Mills’ Sur. 

1888 N. Y. Supp. 

1 Pennewill 

1897 A. 

16 N. Y. Civ. 




Proc. E. 

1888 N. Y. Supp. 

49 App, D. C. 

1919 F. 

7 N. T. Grim. E. 

1888 NL Y. Supp. 

23 Fla. 

1887 So. 

21 N. Y. St. Eep. 

1888 N. Y. Supp. 

79 Ga. 

1887 S. E. 

56 N. Y. Super. Ct. 

1888 N. Y. Supp, 

1 Ga. App. 

1907 S. E. 

1 Power’s Sur. 

1888 N. Y. Supp. 

2 Idaho 

1881 P. 

1 Silvernail 

1888 N. Y. Supp. 

114 111. 

1885 N. E. 

96 N. C. 

1887 S. B. 

284 111. App. 

1885 N. E. 

1 N. D. 

1890 N.W. 

1 Ind. Ter. 

1896 S. W. 

43 Ohio St. 

1885 N. E. 

102 Ind. 

1885 N. E. 

20 Ohio App, 

1926 N. B. 

1 Ind. App, 

1890 N. E. 

1 Okl. 

1890 P. 

51 Iowa 

1878 N. W. 

1 Okl. Cr. 

1908 P. 

30 Kan. 

1883 P. 

11 Ore. 

1883 P. 

1 Kan. App. 

1895 P. 

110 Pa. 

1885 A. 

84 Ky. 202 

1886 S. W. 

102 Pa. Super. 

1930 A. 

12 Ky. Law Hep. 

1886 S. W. 

15 E. I. 

1885 A. 

104 La. 

1901 So. 

26 S. C. 

1886 S.B. 

39 La. Ann. 

1887 So. 

1 S. D. 

1890 N.W. 

9 La. App. 

1924 So. 

85 Tenn. 

1886 S.W. 

77 Me. 408 

1885 A. 

66 Texas 

1886 S.W. 

64 Md. 

1885 A. 

21 Tex. App. 

1886 S.W. 

119 Mass. 

1884 N. E. 

1 Tex. Civ. App. 

1892 S.W. 

41 Mich. 

1879 N. W. 

31 Tex. Grim. E. 

1892 S.W. 

26 Minn. 

1879 N. W. 

4 Willson Civ. Gas. 

1889 S.W. 

64 Miss. 

1886 So. 

3 Utah 

1881 P. 

89 Mo. 

1886 S. W. 

58 Vt. 

1885 A. 

94 Mo. App. 

1902 S. W. 

82 Va. 964 

1887 S.B. 

4 Mont. 

1881 P. 

1 Wash. St. 

1889 P. 

8 Neh. 294 

1879 N. W. 

2 Wash. Terr, 

1880 P. 

1 Neb. IJnofl. 

1901 N. W. 

29 W. Va. 

1886 S.B. 

17 Nev. 

1882 P. 

46 Wis. 

1879 N. W. 

64 N. H. 446 

1886 A. 

3 Wyo. 

1883 P. 
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SOUTHWESTERN REPORTER 


Aik.— Vol. 4:7 
Ind. Ter.— Vol. 1 
Ky.— Vol. 85 
Mo. Sup.— Vol. 89 


Mo. App. — pt. of 
Vol. 93 
Vol. 94' 

Term.— Vol. 85 
Teun. App.— Vol. 16 


Tex. — ^Vol. 66 
Tex. App. — ^Vol. 21 
Tex. Civ. App. — 
Vol. 1 

Tex. Cr. App. — ^Vol. 
31 


3. Eeports of Selected Decisions of Federal and State Courts 
(General). 

These are series of eases believed by the editors and com- 
pilers to be of general value and authority, dealing usually 
■with questions which are of more than local value, or -which 
are novel, or upon which there is a conflict of authority. 
The volumes in which they are published contain, by way 
of annotation, much material of secondary authority, 
a. The Trinity Series. 

The American Decisions (cited: 1 Am. Dec. 1), con- 
taining all the eases of general value and authority 
decided in courts of the several States from the earliest 
issue (1760) to 1869. San Francisco, A. L. Bancroft 
& Co., 1878-1888. 100 vols. 

The American Reports (cited; 1 Am. Rep. 1), con- 
taining all decisions of general interest decided in the 
courts of last resort of the several States. Albany, 
John D. Parsons, 1871-1886. 60 vols. 

The American State Reports, (cited: 1 Am. St. Rep. 
1)', containing the eases of general value and authority 
. . . decided in the courts of last resort of the several 
States. San Francisco, Bancroft-Whitney Co., 1888- 
1911. 140 vols. 

h. The American and English Annotated Oases (cited: 
1 A. & E. Ann. Cas. 1), containing the important cases 
selected from the current American, Canadian and English 
reports . . . Northport, L. I., N. Y., The Edward 
Thompson Co., 1906-1911. 21 vols. 

e. The American Armotated Gases (cited: Ann. Cas. 
1912 A) , containing the oases of general value and authority 
subsequent to those contained in The American Decisions, 
The American Reports, and the American State Reports. 
Northport, L. I,, N. Y., 1912-1918. 32 vols. (labelled either 
as volumes 22-53 of The American and English Annotated 
Cases or 1912 A-1918 E of The American Annotated Cases) . 
This series represents a consolidation of The American State 
Reports with The American and English Annotated Gases. 

d. The Lawyers’ Reports Annotated. Rochester, La-wyers' 
Co-operative Pub. Co., 1888-1918. 
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First Series, (cited: 1 L. R. A. 1), 1888-1905. 70 
vols. (Also issued in an Extra Annotated Edition of 
1913, witli L. B. A. Cases as Authorities bound in backs 
of volumes, 1915 • and an Extra Annotated Edition of 
1922, with the L. B. A. Cases as Authorities and addi- 
tional annotations to 1922 bound in backs of volumes.) 

New Series (cited: 1 L. R. A., N. S. 1), 1906-1914. 52 
vols. 

Third Unit (cited: L. R. A. 1915 A, 1), 1915-1918. 24 
vols. 

e. American Law Reports, Annotated (cited 1 A. L. R. 1). 
Rochester, Lawyers’ Co-operative Pub. Co., 1919 to date. 
This series represents a consolidation and is a continuation 
of The Lawyers’ Reports Annotated with The American 
Annotated Cases. Approximately six volumes are issued 
each year. 

4. Current Reports of Selected Decisions of Federal and State 
Courts (Special). 

Admiralty. 

American Maritime Cases, 1923 to date. Baltimore, 
American Maritime Cases, Inc., 1923 to date. “A 
monthly reporter of aR eases of interest to shipowners, 
shippers, underwriters, and the maritime fraternity, 
from all courts of the United States, Federal and 
State.” 

Automobile. 

‘ Automolile Cases, 1938 to date. Chicago, Commerce 
Clearing House, Inc., 1938 to date. (Insurance Case 
Series.) 

Aviation. 

Aviation Cases, 1822-1945 to date. Chicago, Com- 
merce Clearing House, Inc., 1948 to date. 

United States Aviation Reports, 1822 to date. Balti- 
more, U. S. Aviation Reports, Inc., 1928 to date. ‘‘An 
annual collection of all cases, treaties, international 
agreements. Federal and State statutes relating to 
aviation in the United States.” Beginning with the 
volume for 1936, it contains English and Canadian 
cases as well. 

Bankruptcy. 

American Bankruptcy Reports, 1899-1923 (49 vols.) 
and New Series, 1923 to date. Albany, M. Bender and 
Co., 1924 to date. 

Carriers. 

Federal Carriers Cases, 1936-1940 to date. New 
York, Commerce Clearing House, Inc., 1940 to date. 
‘‘Selected decisions rendered by the Interstate Com- 
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merce Commission and Federal and state courts per- 
taining to Federal motor carrier regulation, with case 
tables, docket table, citation table, and topical index.” 
It reports all eases under the Motor Carriers Act, 1935. 

Insurance. 

Insurance Case Series. Chicago, Commerce Clearing 
House, Inc., 1938 to date. 

Fire and Casualty Cases (other than Automobile), 
1938 to date. 

Life, Health and Accident Gases, 1939 to date. 

Insurance Decisions, 1931 to date. Chicago, Com- 
merce Clearing House, Inc., 1932 to date. 

Labor. 

Labor Arhitration Reports, 1946 to date. Washington, 
The Bureau of National Affairs, 1946 to date. (Super- 
sedes War Labor Reports). Awards of Arbitrators, 
recommendations of fact-finding boards, court decisions 
on labor arbitration. 

Labor Cases, 1937 to date;. Chicago, Commerce 
Clearing House, Inc., 1937 to date. 

Labor Relations Reference Manual, 1935-1937 to 
date. Washington, The Bureau of National Affairs, 
Inc., 1937 to date. New developments, laws and regula- 
tions, court opinions, and decisions of the National 
Labor Relations Board, and State Labor Relations 
Boards. 

Wage and Hottr Oases, 1942 to date. Washington, 
The Bureau of National Adairs, 1942 to date. Opinions 
relating to minimum wages, maximum hours, overtime 
compensation, child labor. 

Wage and Hour Manual, 1941 to date. Washington, 
The Bureau of National Affairs, 1941 to date. Laws, 
rulings, interpretations in wage-honr regulation, includ- 
ing Federal and State statutes and court opinions. 

Negligence. 

Negligence Cases (other than automobile), 1939 to 
date. Chicago, Commerce Clearing House, 1939 to date. 
(Insurance Case Series). 

Negligence and Compensation Cases, Annotated, 
1912-1937 (vols. 1-39) and New Series, 1937 to date. 
Chicago, Callaghan and Co., 1912 to date. Selected 
eases dealing with negligence, employer’s liability and 
workmen’s compensation decided by American, Eng- 
lish, and Canadian courts. 

Patents. 

Patent, Copyright, Trade Marh Gases, 1790 to date. 
Edited by W. B. Baldwin. Cleveland, Banks-Baldwin 
Co., 1929 to date. Beginning with Volume 11, it in- 
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eludes cases on unfair competition. It is kept to date 
by a pamphlet service. 

United States Patent Quarterly, 1929 to date. Wash- 
ington, The Bureau of National Affairs, 1929 to date. 
Public Utilities. 

Public Utilities Reports, Annotated, 1915-1933 (101 
vols.) and Neiv Series, 1934 to date. Selected decisions 
and orders of commissions and courts concerning the 
regulation of public utilities. It is kept to date by ad- 
vance sheets issued as part of the Public Utilities Fort- 
nightly. 

Taxation. 

Tax Court Memorandum Pecisions, 1942 to date. 
Chicago, Commerce Clearing House, 1942 to date. Full 
official text of all memorandum decisions handed down 
by the Tax Court of the U. S. 

U. S. Tax Cases, 1913 to date. Chicago, Commerce 
Clearing House, 1936 to date. 

American Federal Tax Reports. New York, Prentiee- 
Hall, 1924 to date. 

5. Keports of Decisions, Orders, and Rulings of Administrative 
Bodies. 

Boards. 

Civil Aeronautics Board. 

Reports (cited: 1 0. A. B. 1), 1940 to date. Con- 
tinues Civil Aeronautics Authority. 

Reports (cited: 1 C. A. A. 1), 1939-40. 1 vol. 
Federal Reserve Board. 

Federal Reserve Bulletin, 1915 to date. 

Digest of Rulings, 191^1937. (Ineludes court 
decisions. ) 

National Labor Board. 

Decisions, 1933-1934. Pts. 1-2. 

National Labor Relations Board. 

Decisions, 1934-1935. 2 vols. 

Decisions and Orders (cited: 1 N. L. R. B. 1), 1935 
to date. 

National Railroad Adjustment Board. 

1st Decision. Awairds 1- , 1936 to date. 

2d Division. Awards 1- , 1936 to date. 

3d Division. Awards 1- , 1936 to date. 
Petroleum Labor Policy Board. 

Decisions, 1934-1935. 

Railroad Labor Board. 

Decisions (cited: Decision No. 1820 (IV, R. L. B. 
376) ), 1920-1925. 6 vola. 
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Bureaus. 

Bureau of Budget. 

Digest of Princvpal Decisions of the TJ. 8. Su- 
preme Court, TJ. 8. District Courts, Court of 
Claims, and Opinions of the Attorney General re- 
lating to Government Contracts, 1925. 

Internal Eevenue Bureau. 

Bulletin, 1922 to date. 

Digest of Decisions . . . made iy Commis- 

sioner of Internal Eevenue, 1861r'1904. 2 vols. 

Digest of Treasury Decisions relating to Internal 
Revenue, 1916-1920. 

Income Tax Rulings. Cumulative Bulletin, 1919- 
1921. 

Digest of Court Decisions under the Harrison 
Narcotic Law, 1922. 

Veterans’ Bureau. 

Digest of Legal Opinions relating to the Tet- 
erans’ Bureau, 1923-1926. 3 vols. 

Veterans Affairs, Administration of. 

Decisions of the Administrator . . ■ . in 

appealed pension and civil service retirement cases, 
1930-32 to date. Continues Decisions of the De- 
partment of the Interior in appealed perhsion and 
iounty-lancl claims, 1887-1930. 22 vols. 
Commissions. 

Federal Communications Commission. 

Decisions, Reports, and Orders (cited: 1 P. C. C. 
3), 1934 to date. 

Federal Power Commission. 

Opinions and Decisions (cited: 1 P. P. G. 3), 1931 
to date. 

Federal Radio Commission. 

Opinions of the General Counsel, 1928-1929. 1 vol. 
Federal Trade Commission. 

Decisions (cited: 1 P. T. C. 13), 1915 to date. 
Interstate Commerce Commission. 

Reports (cited: 40 I. C. G. 1), 1887 to date. 

Motor Carrier Cases (cited: I M. C. C. 628) 1936 
to date. 

Valuation Reports, 1929 to date. 

Securities and Exchange Commission. 

Decisions (cited: 1 S. B. C. 37), 1932 to date. 
United States Maritime Commission. 

Decisions of the United States Shipping Board 
. . . Shipping Board Bureaxi, and U. 8. Mari- 
time Commission, 1919 to date. 
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Departments. 

Agriculture. 

Agriculture Decisions . . . (including court 

decisions), 1942 to date. 

Decisions of Courts in Cases under the Federal 
Food and Drugs Act. 1908-1933, compiled by Otis 
H. Gates (Department of Agriculture Secretary), 
1934. 

Digest of Decisions under the Packers and Stock- 
yards Act, 1942. (Loose-leaf, processed.) 

Notices of Judgment under Caustic Poison Act, 
1931-1944. 

Notices of Judgment under Federal Food, Drug 
and Cosmetics Act. 

Cosmetics, 1940- 
Dntgs and Devices, 1940- 
Foods, 1940- 

Index to Judgments, 1940- 

Notices of Judgment Summarizing Judicial Be- 
vieiv of Orders under See. 701 (f) of the Act, 1944. 

Notices of Judgment under Food and Drugs Act, 
(1908 to date.) 

Notices of Judgment under Begulations of Naval 
Stores Act, 1929-1936. 

Laws, Decisions, and Opinions Applicable to the 
National Forests, compiled by E. F. Feagons 
(Office of the Solicitor of the Department of Agri- 
culture), 1916. 

Commerce and Labor. 

Opinions of the Solicitor . ' . . Dealing with 

Workmen’s Compensation, 1908-1915. 

Interior. 

Public Lands Decisions (cited : 1 L. D. 291 
(1881) ) 1881-1929. vols. 1-52. Continued by 

Decisions (cited: 54 L. D. 15 (1932) ) 1930 to 
date. vols. 53- . 

Decisions of the Department of the Interior in 
Appealed Pension and Bounty-Land Claims, 1887— 
1930. 22 vols. Continued by Veterans’ Affairs, 

which see. 

Justice. 

Attorney General. Opinions (cited : 1 Op. Att. 
Gen. 1), 1789 to date. The Attorney General, as the 
chief law officer of the Federal Government, is re- 
quired to give his advice and opinion upon ques- 
tions of law to the President and the head of any 
executive department. 



204 


The Study oe Law 


Decrees and Judgments in Federal Anii-Trusi 
Cases, 1890-1918. 

Federal Anti-Trust Decisions, 1890-1931. 12 vols. 

Federal Anti-Trust Laws, with Summary of 
Cases Instituted iy the United States, and Lists of 
Cases Decided thereunder, 1938. 

Navy. 

Naval Digest, 1916 and 1921. 

Compilation of Court-Martial Orders . . . 

1916/27-1928/37. 

Post Office. 

Official Opinions of the Assistant Attorneys 
General for the Post Office Department, 1873-1914. 
vols. 1-5. Continued by 

Official Opinions of the Solicitor of the Post 
Office Department, (cited; 8 Ops. Sol. P. 0. D. 1) 
1914 to date. vols. 6- . 

Treasury. 

Comptroller of the Treasury. Decisions; 

1st Comptroller, 1880-1894. 7 vols. 

2d Comptroller, 1817-1894. 

Comptroller, 1894^1921. 27 vols. Con- 

tinued by Comptroller General. Decisions. 

Digest of Decisions of the United States Courts, 
hoard of General Appraisers, and the Treasury De- 
partment under the Customs Bevemie Laws, 1918. 
2 vols. 

Digest of Customs and Belated Laws and Deci- 
sions thereunder (to December 31, 1934), by 
Thomas J. Doherty, 1936. 3 vols. This work should 
be used in conjunction with 

Compilation of Customs Laws and Digest of 
Decisions Rendered by the Courts and the Board 
of U. S. General Appraisers, by Thomas J. Doherty, 
1908. 

Synopsis of the Decisions of the Treasury De- 
partment on Construction of the tariff, navigation, 
and other laws, 1890. 

Synopsis of the Decisions of the Treasury De- 
partment and Board of United States General 
Appraisers on the Construction of the Tariff, 
Immigration, and other laws, 1891—1897. 

Treasury Decisions under Tariff and Internal 
Bevemie Laavs, ete., 1898-1899. 

Treasury Decisions under Tariff and Navigation 
Laws, etc., 1900-1903, 
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Treasury Decisions under Gustoms a/nd Other 
Laws, 1904 to date. 

Treasury Decisions under the Customs, Internal 
Eevemie, and Other Laws. Issued Weekly. 

War. 

Judge- Advocate-General (Army). Opinions, 
1917-1919. 3 vols. 

Digest of Opinions, 1862-1941. Continued by 

Bulletin, 1942 to date. 

Offices. 

Copyright Office. 

Decisions of the U. S. Courts Involving Copy- 
right, 1909 to date. (Copyright Office. Library 
of Congress.) See also under Patent Office. 
General Accounting Office. 

Decisions of the Comptroller General (cited; 1 
Comp. Gen. 1 (1921) ). July 1, 1921 to date. The 
function of the Comptroller General is “to insure 
due observance of all limitations and directions im- 
posed by law in the matter of the expenditure of 
appropriated funds.” His decisions are issued 
monthly as advance sheets and are later published 
in bound reports. Due to the fact that the decisions 
of the Comptroller General define the fiscal powers 
and duties of Government officials, he is called upon 
for opinions much oftener than the Attorney 
General. In addition to the published decisions of 
the Comptroller General, there are unpublished de- 
cisions. These are not generally circulated, the 
practice being to send copies affecting a particular 
agency to that agency. These opinions can be had 
by request to the Index Clerk in the office of the 
Comptroller General. 

Office of Price Administration. 

Opinions and Decisions, Opinions of the Price 
Administrator and Decisions of Federal and State 
Cou7’ts on Price Control, Bent Control, Rationing, 
etc., 1944- . 

Patent Office. 

Decisions of the Commissioner of Patents and of 
the United States Courts in Patent, Trade-Marh 
and Copyright Cases, 1869 to date. 

Decisions, Orders, and Eulings of administrative 
bodies are also reported in the Federal Register. 

Selected administrative decisions, orders, and rulings 
are also published in the United States Law Week and 
in the various loose-leaf services. 
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State. 

Official. 

The decisions, orders, and rulings of ad- 
ministrative commissions, boards, and officers 
whose powers are quasi- judicial are sometimes 
published officially by the states. The follow- 
ing reports are among the better known : 

California. Eailroad Commission. Decisions. 

lUinois. Commerce Commission. Opinions 
and Orders. 

Kentucky. Department of Revenue. Spe- 
cial Reports. 

Massachusetts. Department of Corporations 
and Taxation. Board of Tax Appeals. Ad- 
vance Sheets. 

Miehigan. Public Utilities Commission. 
Orders and Opinions. 

Missouri. Public Service Commission. Re- 
ports of Decisions. 

Nevada. Public Service Commission. Opin- 
ions and Orders. 

New Hampshire. Public Service Commis- 
sion. Reports and Orders. 

New Jersey. State Tax Commission. Re- 
port of Cases Decided. 

Oregon. Public Utilities Commissioner, 
Opinions and Decisions. 

Pennsylvania. Public Utility Commission. 
Decisions. 

Virginia. Department of Labor and Indus- 
try. Opinions of Industrial Commission. 

Department of Workmen’s Compensation. 
Opinions of Industrial Commission, 

Wisconsin. Public Service Commission. 
Opinions and Decisions. 

The method of publication is very irregular. 
Some sets are kept up to date by mimeo- 
grapbed or printed advance sheets. 

The State of New York publishes Depart- 
ment Reports of the State of New .York, con- 
taining the Messages of the Oovernot and the 
Decisions, Opinions and Bailings of the State 
Officers, Departments, Boards and Commis- 
sions, 1913 to date. 

Unofficial. 

Massachusetts. Department Reports of the 
Commonwealth of Massachusetts, containing 
Decrees, Rulings and Awards of the Exeou- 
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tive, Legislative and Administrative Branelies 
of Government affecting Business with Su- 
preme Court Decisions in Full was published 
by the New England Bureau of Department 
Reports, Inc., from 1915 through 1920. 

Ohio. Department Reports of the State of 
Ohio, containing the Decisions — Opinions — 
Rulings of the Public Utilities Commission, 
Attorney General, Dockets and Syllabi of the 
Supreme Court, New Incorporations, etc., 1915 
to date, is published weekly by the Department 
Reports Publishing Co. of Columbus Ohio. 

Pennsylvania. Department Reports of 
Pennsylvamia; Opinions, Decisions, Rulings, 
News, Data from Departments and Branches 
of the Commonwealth Government, 1915 to 
date, is published weekly by the Department 
Reports Company of Harrisburg, Pa. 

C. Legislation op Great Britain 

1. Constitution. 

There is no written con.stitntion. 

2. Treaties. 

The treaties of Great Britain with other nations are pub- 
lished in the following series : 

Collection of Treaties and Conventions, Between Great 
Britain and Foreign Powers, and of laws, decrees, orders in 
council, etc., concerning the same, so far as they relate to 
commerce, and navigation, slavery, extradition, nationality, 
copyright, postal matters, etc., compiled by Lewis Hertslet, 
and others. London, H. M. Stationery Off., 1827-1925. 31 
vols. 

British and Foreign State Papers, published by the For- 
eign Office. London, H. M. Stationery Off., 1812-1814 to 
date. ( Hertslet ’s Commercial Treaties are incorporated 
1922 to date.) 

Treaties are also to be found in the various collections on 
special subjects such as those already mentioned above. 

3. Statutes. 

Early English statutes were cited by the names of the 
places iu which the Parliament was sitting when they were 
passed, e.g., Statute of Gloucester (1278). After Parliament 
was permanently located at "Westminster the canon law 
practice of quoting the first two words of the text, e.g., Quia 
Emptores, was substituted for the earlier method of citation. 
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This method -was in turn succeeded by the practice of des- 
ignating the statutes as chapters of the statutes of the session 
of a particular regnal year, e.g., 29 Oar. II, c. 3. Since the 
reign of Victoria it has been the custom to cite acts by their 
short titles and date, e.g., The Companies Act, 1900. 

a. Current Statutes. 

Slip Latvs. Shortly after enactment, British statutes 
are issued individually in the form known as slip laws. 

Recent legislation is also published periodically in 
parts of the Law Bepo^'ts, Law Journal, Law Times, and 
Solicitors’ Journal. 

b. Session Laws. 

Sessional or annual volumes of the statutes have been 
published continuously by the King’s Printer, etc., from 
1483 to date, with the exception of those for the period 
of the Commonwealth. These latter are to be found in 
Acts and Ordinances of the Interregnum, 1642-1660, 
edited by C. H. Firth and R. S. Rait. London, II. M. 
Stationery Off,, 1911. 3 vols. 

Public General Statutes, 1831 to date, have 
been published annually by the King’s Printer. Un- 
official editions from the same plates have been issued 
by the Laio Beports, 1866 to date and by the Laav 
Journal, 1866 to date, 
e. Collected Editions. 

Statutes of the Bealm, 1225-1723. This folio edition 
is the mo.st comprehensive and most accurate edition of 
all statutes, whether in force or repealed. It was printed 
from original and authentic manuscripts of the laws. 
Private Acts were printed in full for the period prior 
to 31 Henry VIII but were merely printed by title 
after that date. This is an official publication and may 
be cited as conclusive evidence of the law. It contains 
editorial notes. 

(1) Early Editions — Statutes at Large. 

There are various quarto editions of the early 
statutes such as the following : 

Pulton’s Collection of Sundrie Statutes, Magna 
Carta through Charles II. This edition includes 
editorial notes. 

Scobell’s Collection of Acts and Ordinemces of 
General Use made in the Parliament at Westmin- 
ster, 1640-1656. (In continuation of Pulton.) 

Keble’s Statutes at Large, Magna Carta to 7 
George II, 

Hawkins’ Statutes at Large, Magna Carta to 
30 George II. 

Cay’s Statutes at Large, Magna Carta to 
13 George III. 
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Euffhead’s Statutes at Large, Magna Carta to 
41 George III. 18 vols. 

Ennningtoii ’s Statutes at Large, Magna Carta to 
41 George III. 14 vols. 

Tomlins & Eaithby’s Statutes at Large, Magna 
Carta to 41 George III. 10 vols. 

Tomlins, Eaithby, Simons & Richards’ Statutes 
at Large, continuing Tomlins & Raithby’s edition 
to 32-33 Victoria (1869). 

There are also handier octavo editions among 
■which are the follo'wing : 

Tomlins & Raithby’s Statutes at Large, Magna 
Carta to 41 George III. 20 vols. 

Pickering’s Statutes at Large, Magna Carta to 
46 George III. 

Tomlins & Raithby’s and Pickering’s octavo edi- 
tions were continued to 32—33 Victoria by the 
King’s Printer. 

(2) Modern Editions. 

The Statutes Revised, 1236-1920. 2d ed. 4 vols. 
(1928-1929). This is an official edition and is 
therefore conclusive evidence of the law in force 
at the time of publication. It omits all Acts of a 
personal, private or local nature, 
d. Annotated Editions. 

Chitty’s Statutes of Practical Utility. 6th ed. London, 
Sweet & Maxwell, 1911. 16 vols. The statutes from 
1235 through 1910 which the editors deem of sufScient 
present importance to classify. The set is kept current 
by supplementary volumes. 

Practical Statutes. Volumes of this set have been 
issued annually since 1849. 

Butterworth 's Twentieth Century Statutes 1900- 
1909. London, Butterworth & Co., 1910. 5 vols. Con- 
tinued by Yearly Statutes, 1910 to date. vols. 6- . 

Everyday Statutes, Annotated, London, Sweet & 
Maxwell, 1929. 4 vols. and Supp., 1929-1933 (1934). 
Contains those statutes in force on January 1, 1929, 
which are of interest to practicing lawyers. An Annual 
Noter-up brings it to 1938. 

The Complete Statutes of England. London, Butter- 
worth & Co,, 1929-1931. 22 vols. This set, popularly 
referred to as “Halshury’s Statutes of England" con- 
sists of 20 volumes of text, a Consolidated Table of 
Statutes (vol. 21), and a General Index (vol. 22). The 
first edition was kept current by annual Continuation 
Volumes and a Cumulative Annual Supplement. A 
second edition to be in 27 volumes is in the process of 
being published and will be issued during the year 1948. 
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4. Statutory Eules and Orders. 

Orders in Council are of two kinds: Prerogative and 
Statutorj'-. The former are published in the appendix to 
the Statutory Buies and Orders. 

a. Current Material. 

Individual rules and orders are printed separately in 
slip form as soon as they receive the approval of the 
proper administrative officers. They are later issued in 
annual volumes as part of the series entitled Staiuiory 
Rules and Orders, 1890 to date. Those of a personal, 
local, or temporary character are omitted from the 
annual volumes. 

b. Compilations. 

The Statutory Rules and Orders, issued prior to 
1890. 8vols. (1890-1897). 

The Statutory Rules and Orders, Eevised to Decem- 
ber, 1903, being the statutory rules and orders (other 
than those of a local, personal or temporary character) 
in force on December 31, 1903. 13 vols. Continued by 
Annual Volumes. 

c. Unofficial Publications. 

Statutory Eules and Orders on special subjects are 
included in the loose-leaf services and other special 
subject materials. 

The Annual Statutes of Practical Utility, the con- 
tinuation of Chitty’s Statutes includes Statutory Eules 
and Orders with annotations. 

5. Eules of Court. 

The Annual Practice, being a Colleotiou of Statutes, 
Orders, and Eules relating to the General Practice, Pro- 
cedure, and Jurisdiction of the Supreme Court, and on 
Appeal therefrom to the House of Lords. With Notes, 
Porms, ete. London, Sweet & Maxwell, 1888 to date. This 
annual volume also includes the Matrimonial Causes Eules, 
and Noucontentious Probate Eules, annotated, the Arbi- 
tration Act, annotated, and the law relating to Solicitors. 

Yearly Supreme Court Practice. London, Butterworth & 
Co. 1936-1940. Supplements 1941, 1942, 1943, 1944. Is- 
sued annually commencing 1899. 

ABO Guide to the Practice of the Supreme Court, by 
P. E. P. Stringer. To which is added Crown Office Practice, 
by W. E. Davis and D. Boland. London, Sweet & Maxwell. 
Published annually. According to the publishers, “This 
is an endeavour to tell the legal practitioner clearly and in 
a few words how, when, and where he may take such step 
in procedure as he may decide to take, and to define the 
mode, time, and place with precision. 

English and Empire Digest. There is a special volume 
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devoted to Pleading, Practice and New Procedure (with 
Pules of the Supreme Court and Statutory Extracts bearing 
on Pleading and Practice), 1932. This is kept current by 
a section in the annual supplement. 

The Annual Ooimiy Courts Practice, Annotated. London, 
Sweet & Maxwell, 1889 to date. Recent editions follow The 
Annual Practice in form rather than the treatise of earlier 
issues. Practice is dealt with under the Rules and sections 
of the Acts. It contains a special chapter on Evidence. 

'Yearly County Courts Practice. London, Butterworth & 
Co., 1935-1940. 2 vols. Supplements 1941, 1943, 1944. 

Issued annually commencing 1899. Continued by 

The County Courts Practice. London, 1945 to date. 
Issued annually commencing 1945. 

Stone’s JiLstioes’ Manual, being the Yearly Justices’ 
Practice, with Table of Statutes, Table of Cases, Appendix 
of Forms, and Table of Punishments. London, Butter- 
worth & Co., 1842- . Issued annually 1897 to date. 79th 
ed., 1947 in 2 vols. This manual contains a Part IV, Prac- 
tice and Evidence, pp. 179-308. 

6. Local Government Law. 

Local Government Law and Legislation, containing the 
statutes, annotated and explained, etc., by "William H. Dums- 
day. London, Hadden, Best & Co., 1899 to date. Published 
annually. 

ICnight’s Local Government Eeports, Part II (contains 
local government statutes, orders, etc.). London, Knight 
& Co., 1903 to date. Issued annually. 

Local Government, comprising statutes, orders, circulars, 
memoranda, cases and departmental decisions affecting local 
authorities, edited by Alexander and Kenneth Macmorran. 
London, Butterworth & Co., 1908—1909 to date. Issued 
annually. Now popularly known as Skottowe’s Local Gov- 
ernment Annual. 

Local Government Law and Administration, England and 
Wales, edited by Lord Macmillan. London, Butterworth & 
Co., 1934-1944. 14 vols. Supplemented by annual Continua- 
tion Volumes and an annual Cumulative Supplement. 

D. Reports op Jubicial Decisions in Englani) 

1. The Plea Rolls. 

a. General. The earliest known plea rolls date from 1194. 
The plea roll of a term was a record of each ease tried at the 
term. It contained much the same information for each 
cause as is found in the modern common-law record of an 
action. It contained the names of the parties and their coun- 
sel and the writ showing the kind of action. In place of the 
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modern -written pleadings were the statements of the respec- 
tive contentions of the parties with the issue as finally for- 
m-ulated for decision. If there was a verdict by the jury, that 
was included, as well as the judgment of the Court upon 
the verdict. There were separate plea rolls for each court 
and many of them have been made accessible either in the 
original or in translation. 

b. Plea Polls — Curia Eegis. All of these rolls through 
1220 have been made accessible in the following: 

(1) Rotuli Curiae Regis, 1194-1199 (Edited by Pal- 
grave in 1835) . 

(2) Three Rolls in King’s Coxirt, 1194-1195 (Edited 
by Maitland in 1891). 

(3) Curia Regis Roll, 1199-1230 (Published by the 
British Government between 1922 and 1938). 

e. Plea Rolls — King’s Bench. These rolls are also known 
as Placita Coram Rege, or ‘Coram Rege Bolls.’ These rolls 
extend from 1 Edward I to 4 James II, and many of them 
have been made accessible. 

(1) Select Cases in the Court of King’s Bench, Ed- 
ward I (Edited by G. 0. Sayles, Selden Society Vol- 
umes 55, 57, 58). 

(2) Coram Rege Roll, 1297 (Edited by W, P. W. 
Phillimore, British Record Society 1897). 

d. Plea Rolls — Common Pleas. These rolls are also known 
as Placita de Banco or merely as Plea Rolls. They extend 
from 1 Bd-ward I to 21 Victoria. Extracts from many of the 
rolls of Edward II and Edward III have been given by the 
various editors of the Year Books of those reigns by the 
editors for the Selden Society and the Rolls Series. 

e. Plea Rolls — Byre Rolls. These are the rolls of the 
Justices Itinerant. Each roll is usually divided into Pleas 
of the Cro-wn, Pleas of Juries and Assises, and Pleas of Quo 
Warranto. Many of them have been made accessible in 
printed form, the more important of which are, 

(1) Bolls of the Justices in Eyre for Yorkshire, 3 
Henry III (1218-19) (Edited for the Selden Society 
by D. M. Stent on, vol. 56). 

(2) Bolls of the Justices in Eyre for Lincolnshire 
(1218-19) and W archest er shire (1221) (Edited for 
the Selden Society by D. M, Stenton, Vol. 53). 

(3) Rolls of the Justices in Eyre for Gloucestershire, 
Warwickshire, and Staffordshire, 1221-1222 (Edited 
for the Selden Society by D. M. Stenton, Vol. 59). 

f. Plea Rolls — Selected Cases from Various Rolls. 

(1) Bracton’s Rote Book, 1218-1240 (Edited by 
Maitland, 1887). 
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(2) Ahhreviatio Placiiorum, 1189-1327 (Edited by 
Eecord Commission, 1811). 

2. The Year Books. ^ 

The Year Books in Manuscript — These early reports cover 
the period roughly between 12 Edward I (1283-1284) and 
38 Henry VIII (1547). It is not, however, until about 20 
Edward I (1292) that we have the eommeneement of a 
fairly consecutive series of Year Books actually known to be 
in existence. There are some terms of Edward I later than 
the twentieth year missing ; several terras of Eichard II and 
Henry VI; and there are intermissions in the reigns of 
Henry VII and VIII. The point at which the Year Books 
stop and at which their place is taken by reports made -by 
counsel who printed and published them in their own names 
is somewhat uncertain, and there is some measure of over- 
lapping. It is not, however, until after the close of the 
reign of Henry VIII that we find a distinct change in the 
method of reporting and the form of the reports. Most of 
the manuscripts containing these reports are in the large 
public libraries in England though there are several in this 
country. 

The Year Books in Print — In 1481 or 1482 some Year 
Books from the reign of Henry VI were put into print, and 
from that time until 1587 various printers, including Eastell, 
Pynson, and Tottel, published particular years and groups 
of years. In fact with the exception of the Year Books 1-19 
Edward II first printed in 1678 they printed all of the Year 
Books to appear in print until critical editions were under- 
taken late in the nineteenth century. Between 1587 and 
1640 the Year Books 1 Edward III to 27 Henry VIII were 
reprinted from former prints and made up into sets of ten 
small folio volumes known and incorrectly described as the 
“Quarto Edition,” In 1678-1680 the ten volumes of Year 
Books comprising the “Quarto Edition” were reprinted and 
an eleventh volume was printed from manuscript containing 
the Year Books 1-19 Edward II and Memoranda in Scac- 
cario for 2-29 Edward I. This reprint of 1678-1680 — ^known 
as the “Vulgate” Edition — ^was exceedingly inferior to the 
earlier prints and its only favorable print is its corrupt print 
of the Year Books 1-19 Edward II. Until the latter part 
of the nineteenth century no more were printed. The text 
of these black letter prints — ^thc name by which they are 
collectively known — is unbelievably bad. Maitland, who 

® See generally, Bolland, The Year Books (1921) ; Bolland, Manual 
of Tear Book Studies (1925). 
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knew them well, called tkem a “ hopeless mass of corruption. ’ ’ 
BoUancl, who continued Maitland’s work and who was 
equally as familiar with them, seconds Maitland ’s statement, 
and explains the fact by pointing out that they were printed 
from manuscripts which were anything but accurate and 
which were liberally interspersed with abbreviations that 
could not be expanded by the ordinary editor or printer, 
and that they were execrably edited. The combination of 
corrupt manuscripts, carelessly ignorant transcribers, and 
incompetent editors (and of the 1678-1680 edition we are 
tempted to add, exceedingly shiftless printers), naturally 
made “a horrible mess of the work.” And yet for all their 
corruption they are a veritable mine of information con- 
cerning English Legal history. 

Between 186S and 1879 the British Kecord Office pro- 
duced in five volumes the Year Boohs for 20-35 Edward 1 
(1292-1307), edited by Mr. A. J. Ilorwood in scholarly 
fashion, and between 1883 and 1911 the Year Books 11-20 
Edward III (1337-1346), in fifteen volumes, the first vol- 
ume by Mr. Horwood and Mr. Luke Owen Pike, the others 
by Mr. Pike. Mr. Pike’s editorial work excelled that of Mr. 
Horwood in that he introduced the plan of giving extracts 
from the plea rolls to help clarify the text of the report. 
Between 1914 and 1939 the Ames Foundation published the 
Year Books of 11-13 BieJiard II (1388-1390). The Seldeii 
Society between 1903 and 1938 published the Year Books 
1-10 Edioard II (1307-1317), 10 Edward IV & 49 Henry 
VI (1470), and 1 Henry VI (1422), ably edited by Maitland, 
Harcourt, Bolland, Vinogradoff, Ehrlich, Mr. 6. J. Turner, 
Miss M. D. Legge, Sir William Holdsworth, Mr. 0. H. Wil- 
liams, and Miss N. Neilson. It is still engaged in its plan 
to publish at least the remaining years of the reign of 
Edward II, and as many Tear Books from the other reigns 
as possible. 

The result is that there are at present in print the follow- 
ing Tear Books : 

Small Folio Edition (ca. 1481 to 1596). 

For the most part each year is printed separately 
and the collection of groups of years did not come 
into use iintil late in the sixteenth century. For 
a full description of these early prints see Soule, 
Year Book Bibliography, 14 Harv. L. Eev. 557. 

Quarto Edition (1596-1640). 

(1) Year Books 1-10 Edward III (1596). 

(2) Year Books 17-39 Edward III (1619). 

(3) Year Books 40-50 Edward III (1600). 

(4) Year Books 1-50 Edward III Liber Assisarum 

(1606). 
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(5) Year Books 1—14 Henry IV, 1-9 Henry V 

(1605). 

(6) Year Books 1-20 Henry VI (1609). 

(7) Year Books 21-39 Henry VI (1601). 

(8) Year Books 1-22 Edward IV (1640). 

(9) Year Book 5 Edward IV, Long Qulnto (1638). 

(10) Year Books 1 Edward V, 1-2 Rickard III 

1-21 Henry VII, 17-27 Henry VIII (1597). 

Vulgate Edition (1678-1680). 

(1) Year Book 1—19 Edward II (Printed from 

MS). 

(2-10) Reprint of Volumes 1-10 of tke Quarto 
Edition, and vastly inferior to tkat 
edition. 

Modern Critical Editions. 

(1) Year Books 20—35 Edward I (Rolls Series). 

(2) Year Books 1-10 Edward II (Seldea Society). 

(3) Year Books 11-20 Edward III (Rolls Series). 

(4) Year Books 11—13 Rickard II (Ames Founda- 

tion). 

(5) Year Book 10 Edward IV & 49 Henry VI 

(Selden Society). 

(6) Year Book 1 Henry VI ( Selden Society). 

(7) Year Books 6-7 Edward II Byre of Kent 

(Selden Society). 

(8) Year Book 11 Edward II (Selden Society). 

Tke Year Books are to be skarply discriminated from the 

plea rolls. Tke plea rolls of a term contained tke official 
record of eack case tried. Tkis record was intended as a 
permanent memorial of tke litigation and its result. Al- 
tkougk tke roll includes muck material of great value to 
lawyers and judges, as Bracton’s Note Booh amply demon- 
strates, yet it was not designed for tke nse or benefit of tke 
legal profession but rather for the information and protec- 
tion of officials, parties to tke respective actions and their 
privies. Tke reports which make up tke Year Books, on 
the other hand, are obviously of a character valuable prin- 
cipally to bench and bar. They set down tke things occur- 
ring at tke trial which tke trial lawyer and tke trial judge 
want to know. They exhibit tke application of many rules 
of substantive law, but no one ean read a volume of them 
without eoueluding tkat tke chief interest of their authors 
was in procedure. Obviously what they wanted to preserve 
was a guide for proper pleading and trial practice. 

Tke internal evidence makes it tolerably clear tkat tke 
reporters were recording events occurring in their presence, 
— often they seem to be giving the very language of tke 
pleaders and the justices. Of course, no one knows just 
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low, or under what conditions the reporters did their work. 
It is possible, however, to reconstruct a plausible picture of 
a mediaeval court scene. Mr. Bolland has allowed his legal- 
historical imagination to play thus ; 

“Serjeants are arguing a ease. There may be some half- 
dozen or more of them engaged in it. They are talking one 
against another. The Justices are intervening now and 
again in the debate. Eepartees, sarcasms, aptly quoted 
proverbs, verses from the Bible and what not are being 
bandied about. . . . And somewhere in that Hall, per- 
haps in the apprentice’s Crib, perhaps elsewhere, there is a 
little company of men, how few or how many I will not even 
attempt now to guess, who in some sort of shorthand of their 
own are noting down in the living language of the day the 
speeches and shifting arguments of the Serjeants and the 
matters of fact they spoke of, hot from the actual present 
life of the time, the jibes, the retorts, the quips, the criticisms 
by the Court, the judgments — whatever else that might in- 
terest them.” 

Colorful incidents are not wanting. Passeley in argu- 
ment refers to a badly drawn document as the work of no 
lawyer but of a man-at-arms, at which Chief Justice Bere- 
ford interjects: “Men-at-arms are clever at making a mess 
of work of this sort.”^^ When counsel is arguing for his 
interpretation of a statute, Hengham curtly interrupts : 
‘ ‘ Do not gloss the statute ; we understand- it better than you 
do, for we made it,” And when Grene is somewhat too 
emphatic in his assertions in opposition to suggestions from 
the court, Stonore puts him in his place thus : “I am amazed 
that Grene makes himself out to Imow everything in the 
world, and he is only a young man. ’ ’ The record does not 
always show an exercise of discrimination or delicacy on 
the part of the judges either in their choice of language 
or in their allusions. Frequently remarks were punctuated 
with profanity. In short, the reader is given the impression 
that the participants, be they judges or lawyers, were very 
human; and that, notwithstanding their calling, both they 
and the reporters had a sense of humor. The once com- 
monly accepted notion that these reporters were paid officials 
of the court has been disproved. It is now rather generally 
thought that they were men who had some training in the 
law. Just how much they had is uncertain; but certainly 
they had not reached the ranli of serjeant. 

Bolland, The Year Books, 3-4. 

11 Y. B. 5 Ed. II 140 (1311). 
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3. From the Year Books to "The Law Reports. ’’ 

From the beginning of the sixteenth century there has 
been no lack of law reports in England, but not all reports 
have been of equal worth ; indeed they vary in merit from 
excellent to worthless. "Published reports,” as Mr. J. C. 
Fox explains, "require sifting to enable us to form a true 
estimate of their value. In considering a set of reports as a 
complete work, some of the following questions are sug- 
gested ; What were the qualifications of the reporter ? Under 
what circumstances were his reports published? Did he 
himself take notes of the cases or did he borrow and from 
whom? Were the reports published during his lifetime or 
edited by others after his death? Were they prepared by 
him with a view to publication? WTiat opinions as to the 
authority of his reports have been delivered by judges and 
learned writers? What are the special features of the 
several editions?”^® The considerations to be weighed in 
valuing a report, and particularly the attention to be paid 
to critical comment thereon by judges and text writers are 
more fully discussed by Wallace in the opening chapter of 
his book, "The Reporters.” Wallace records his estimate 
of the worth of the English reporters through the reign of 
George II ; Fox has given his opinion of the merit of the 
reporters in the House of Lords, the Privy Council and 
Chancery from the point where Wallace ends to the time 
when "The Law Reports” begin in 1866,^^ and Mr. Van 
Vechten Veeder has set down his judgment of the value of 
all the reporters from 1292 to 1865.^^ A full list of English 
reporters may be found in Hicks, pp. 432-483 and in 
numerous other places; hence, they will not he set down 
here. Suffice it to say that it seems to be generally agreed 
that of the earlier common law reports the following are of 
excellent authority : Dyer, Plowden, Coke, parts 1-11, Croke, 
Telverton, Hobart, and Saunders; the following very good: 
Moore, Willes, Foster and Wilson; the following good; 
Anderson, Leonard, Davies, Rolle, 0. Bridgeman, Sir T. 
Jones, Lord Raymond, Parker; the following from poor to 
worthless : Noy, Coke, parts 12, 13, Godbolt, Gouldsborough, 
Popham, Lane, Ley, Hutton, J. Bridgemau, Latch, Hetley, 
Aleyn, Siderfin, ICeble, Modern excepting volumes 2, 6, and 

J. C. Fox, Handbook of English Law Reports, 1913, 1-2. 

13 John William Wallace, The Reporters (3 ed., 1855). 

1* See note 8. * 

13 The English Reports, 1292-1865, 15 Harv. L. Rev. 1, 109. 

13 Hicks, Materials and Methods of Legal Research 3d ed., 1942, 
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12, Comerbaeh, Salkeld, volume 3, Gilbert, Cases in Law and 
Equity, Pitzgibbon, W. Kelynge, Sayre. Prom Burrow on, 
most of tbe reports, except Lot, the eighth volume of Taunton, 
and Anstruther, have been of good repute. Most of the 
early Chancery reports are poor; not till Peere Williams 
(1695-1736) is there a clear and accurate reporter. Cox’s 
reports (1783-1796) are the next worthy of much com- 
mendation; thereafter the chancery reports are generally 
satisfactory, ranging from fair to excellent. 

4. Reprints of English Reports. 

a. English Reprints of Reports prior to 1865. 

English Reports — Full Reprint. London, Stevens & 
Sons, 1900-1932. 176 vols. Reprints verbatim all the 
English reports, except the Year Books and certain 
collateral reports, prior to 1865. 

The Revised Reports. London, Sweet and MaxweU, 
1891-1920. 152 vols. Reprints all cases of common 

law and equity deemed to be of present valae from 1785 
to 1865. 

b. American Reprints of Reports prior to 1865. 

English Admiralty Reports. Boston, Little & Brown, 
1853. 9 vols. 

English Common-Law Reports. Philadelphia, Carey 
and Lea, 1822-1872. 118 vols. Cases in King’s Bench and 
Queen’s Bench from 1813 to 1865. Index, 3 vols. 

English Chancery Reports. 69 vols. Cases decided 
between 1821 and 1865. 

English Exchequer Reports. 47 vols. Cases decided 
between 1824 and 1866. 

English Reports in Law and Equity. Boston, Little 
& Brown, 1851-1858. 40 vols. Cases decided between 
1850 and 1857. Digest and Table of Cases, vol. 41. 

c. Dublin Reprints of Reports prior to 1865. 

There have been several Dublin reprints of portions 
of English reports prior to 1865. 

d. American Reprint of Reports after 1865. 

Moah’s English Reports. Albanjq Wm. Gould 1878- 
1889. 38 vols. English eases decided between 1872 and 
and 1889, with notes. (Vols. 36-38 are Cook’s Notes.) 

5. Collateral Reports. 

Reports which were printed under the supervision of the 
courts during the period before 1865 are now referred to as 
‘ ‘ authorized reports. ’ ’ All other reports printed during that 
period are referred to as “collateral reports.” They are 
listed in Hicks (3d ed., 1942, 442) . 
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“The Law Reports.” 

Since 1865 “The Law Reports” have been published by 
the Incorporated Council of Law Reporting, a private in- 
stitution, not under government control. The reporters are 
employed and paid by this corporation but are appointed 
with the approval of the judges; and their reports are not 
published until after approval or revision by the judges. 
From 1866 to 1875 the reports were issued in three series 
as follows; 

1. Appellate, consisting of English and Irish Appeal 
Cases before the House of Lords, Scotch and Divorce Ap- 
peals before the House of Lords and Privy Council Appeal 
Cases. 

2. Chancery, consisting of Chancery Appeal Cases, in- 
cluding Bankruptcy and Lunacy, and Equity Cases before 
the Master of the Rolls and before the Vice-Chancellors. 

3. Common Law, consisting of Admiralty and Ecclesiasti- 
cal Cases, Common Pleas Cases, Exchequer Oases, Queen’s 
Bench Cases and Probate and Divorce Cases. With each 
section were reported Cases on Appeal from the court iu 
question; thus, in Queen’s Bench Cases were included cases 
in the Exchequer Chamber on Appeal from the Court of 
Queen’s Bench. 

These three series with their subdivisions made ten sets 
of reports. By the acts of 1873 and 1875 the Supreme 
Court of Judicature was established, consisting of the Court 
of Appeal and the High Court of Justice with its five sub- 
divisions, namely, Queen's Bench Division, Common Pleas 
Division, Exchequer Division, Chancery Division, and Pro- 
bate, Divorce and Admiralty Division. The ten sets were 
reduced in 1875 to six : (1) Appeal Cases, comprising aU 
in the former Appellate Series; (2) Queen’s Bench Divi- 
sion; (3) Common Pleas Division; (4) Exchequer Divi- 
sion; (5) Chancery Division, aiid (6) Probate Division. 
Each of these last five reported not only the cases of original 
jurisdiction in the particular division, but also the decisions 
of the Court of Appeal on appeals from that division. Since 
1881, when the Common Pleas Division and the Exchequer 
Division were merged in the Queen’s Bench Division, but 
four sets of reports have been published, namely, Appeal 
Cases, Queen’s or King’s Bench Division, Chancery Divi- 
sion and Probate Division, 

Before 1865 the English reports are cited by the name of 
the reporter ; from 1865 to 1890 they are cited as Law Re- 
ports followed by the number of the volume and the name 
of the court, usually abbreviated thus L. R. 5 Q. B. or L. R. 
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5 Q. B. D. The Appeal Cases in the House of Lords and 
Privy Council, however, are cited merely by volume number 
followed by Appeal Oases, abbreviated App. Cas. Prom 
1891-1926 the reports are cited by giving the year of pub- 
lication, the number of the volume for that year, and the 
abbreviation of the name of the court, thus ; L. E, 1923, 2 
K. B. and 1923 App. Cas. Since January 1, 1926, the 
methods of citation has been still further simplified: the 
year of the report and the initial letters of the court only 
are used, thus : [1926] 1 K. B. ; [1926] A. 0. 

7. Other Current Law lleports. 

The Law Journal Reports, 1823 to date. London, E. B. 
Ince, 1822 to date. All courts. 

Law Times Repiorts, 1859 to date. London, Law Times 
Office, 1814 to date. All courts. 

The Times Law Reports, 1884 to date. London, George B. 
Wright, at The Times Office, 1885 to date. All courts. 

Weekly Rotes, 1866 to date. London, Incorporated Council 
of Law Eeporting, 1866 to date. This publication contains 
advance reports which are later published in The Law Re- 
ports. 

All England Law Reports, Annotated, 1936 to date. 
London, The Law Journal, 1936. This set which corre- 
sponds in many ways with the American Rational Reporter 
System includes ease.s decided in the House of Lords, tlie 
Privy Council, all divisions of the Supreme Court and 
Courts of Special Jurisdiction. It is issued as a weekly 
supplement to the Laio Journal Reports, and since January 
1948 it has incorporated the Law Times Reports. 

8. Eeports of Selected Decisions of English Courts, General. 

Leading Cases in Various Branches of the Law, by 
John W. Smith, 13th ed. London, Sweet & Maxwell, 1929. 
2 vols. This annotated set has been spoken of as “perhaps 
the best knoAvn English textbook after Blackstone.” 

English Ruling Cases. Boston, Boston 'Book Co., 1894- 
1908. 27 vols. The editors have collected in 27 volumes 

those English cases prior to 1900 which they deem to be of 
especial significance ; arranged them by topic ; and anno- 
tated them with English and American notes. 

British Ruling Cases. Rochester, Lawyers’ Co-operative 
Publishing Co., 1911-1926, 16 vols. This series contains 
eases of general interest and importance from 1900 to 1926, 
selected from the English, Irish, Scotch, Canadian, and New 
Zealand reports. 
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9. Current Leports of Selected Decisions of English Courts 
(Special). 

Admiralty. 

Aspinall’s Maritime Law Gases, New Series, 1870 to 
date. London, Horace Cox, 1870 to date. 

Business Law. 

The Times Gommerical Gases, 1895 to date. London, 
"The Times,” 1895 to date. 

Criminal Law. 

Cox’s Griminal Law Gases, 1843 to date. London, J. 
Crockford, 1846 to date. 

Griminal Appeal Reports, 1908 to date. London, 
Sweet & Maxwell, 1908 to date. 

Magisterial Gases, 1896 to date. London, Butter- 
worth & Co., 1896 to date. 

Insurance. 

Lloyd’s List Law Reports, 1919 to date. London, 
Lloyd’s, 1919 to date. 

Unemployment Insurance. Decisions of the Umpire 
respecting Glaims to Benefit, 1920 to date. London, 
H. M. Stat. Off., 1920 to date. 

Unemployment Insurance. Decisions Selected Given 
ly the Umpire respecting Glaims to Benefit, 1911 to 
date. London, H. M. Stat. Off., 1911 to date. 

Labor. 

Indicstrial Court Decisions, 1919 to date. 

Local Government. 

Knight’s Local Government Reports, 1903 to date. 
London, Knight & Co., 1903 to date. 

Patents. 

Reports of Patent, Design, and Trade Mark Gases, 
1884 to date. London, Patent Office, 1884 to date. 

Eailways, 

Railway, Canal, and Road Traffic Oases, 1855 to date. 
London, Sweet & Maxwell, 1874 to date. 

Taxation. 

Annotated Tax Cases, 1922 to date. London, Gee & 
Co., 1922 to date. 

De-Rating and Rating Appeals, 1930 to date. London, 
"Eating & Insurance Tax,” 1930 to date. 

Reports of Gases on Income Tax and Inhabited House 
Duties, 1875 to date. 

E. Eepoets op Judicial Decisions in Other Parts op the 
British Empire 

There are several good lists of reports of the Courts of Ireland, 
Northern Ireland, Eire, Scotland and the Dominions and Colo- 
nies. 
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Maxwell and Brown, Complete List of British and Colonial 
Law Reports and Legal Periodicals, 3d ed., 1937, pp. 51-104. 

Eldon R. James, English Beferenee Materials in Sow to Find 
The Law, 3d ed. 1940. pp. 253-256. 

Elizabeth Eorgues, List of British Law Reports, revised by 
Grace W. Bacon in Hicks, Materials and Methods of Legal Re- 
search, 3d ed., 1942. pp. 453-483. 

II. BOOKS OP SECONDARY AUTHORITY 

A. American Legislative Material 

1. Constitutional Material, 
a. Federal. 

(1) Legislative History. 

The legislative history of the Constitution may 
be found in. the proceedings of the convention 
which formed it and in the record of the debates 
on its adoption. There were no official records of 
debates taken at the constitutional convention. 
Madison’s notes are perhaps the most accurate 
account. 

The Records of the Federal Convention of 1787, 
edited by Max Parrand. Rev. ed. New Haven, 
Yale Univ. Press, 1937. 4 vols. This is a day by 
day account of the Convention in which entries 
from the Journal and from Madison’s, Yates’, 
McHenry’s and others’ notes are correlated. It also 
includes supplementary records of proceedings, i. e., 
letters and papers, together with the various plans 
submitted, such as the Pinckney Plan, the Virginia 
Plan, etc. 

Documentary Sistory of the Constitution of the 
United States of America, 1786-1870. Washing- 
ton, Govt. Print. Off., 1894-1905. Published under 
the authority of the Department of State. 5 vols. 
It includes the proceedings of the Annapolis Con- 
vention, of the Continental Congress, of the Con- 
stitutional Convention, and of the first Congress. 

Documents Illustrative of the Formation of the 
Union of the American States. Compiled by 
Charles C. Tansill. Washington, Govt. Print. Off., 
1927. (House Doc, 598, 69th Cong., 1st sess.) This 
book, compiled in the Library of Congress, super- 
sedes the Department of State publication listed 
above. It contains the documentary background of 
the Constitution, commencing with the declarations 
and resolves of the First Continental Congress and 
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including the Declaration oE Independence, Arti- 
cles o£ Confederation, and the Ordinance of 1787. 
Therein set forth are the notes oE AVilliani Pierce, 
Rufus King, Williain Paterson, Alexander Hamil- 
ton, James Madison, Robert Yates, and the papers 
of J ames McHenry. 

The Dehates in the Several State Conventions on 
the Adoption of the Federal Constitution, edited 
by Jonathan Elliot. (2d ed., 1836.) (Reprinted 
in 1937 from original plates.) Philadelphia, J. B. 
Lippincott Co., 1937. 5 vols. The first four 

volumes include the journal of the Convention and 
the debate-s in the several State conventions on the 
adoption of the Constitution. The fifth, supple- 
mentary, volume, published in 1845 contains 
Madison’s Debates of the Federal Convention. 

Drafting the Federal Constitution by Arthur 
Taylor Prescott. Baton Rouge, La. State Univ. 
Press, 1941. The author attempts to classify the 
provisions of the Constitution on the basis of func- 
tion and to rearrange Madison’s record to show 
how each promsion was consecutively evolved. 

The Oroivth of the Constitution bj’- William M. 
Meigs. Philadelphia, J. B. Lippincott Co., 1899. 
This is a valuable aid in tracing the origin and 
development of a clause from its original sug- 
gestion to its final form. Each clause is treated 
separately, and the table of contents lists each 
article, section, and clause. There is a general 
index. 

The Making of the Constitution by Charles W ar- 
ren. Boston, Little, Brown & Co., 1937. This hook 
presents chronologically in narrative style the work 
of the Pederal Convention, quoting at length from 
letters and newspaper articles written during the 
period. The index is to subject matter. 

The Federalist; a commentary on the Consiitu- 
tiosi of the United Slates, by Alexander Eamilton, 
James Madison and John Jay, edited by Paul 
Leicester Ford. New York, H. Holt and Co., 1898. 

Contemporary Explanations. Another soiiree of 
background information on the Constitution is the 
writings of the founding fathers and their con- 
temporaries.^'’' 

Madison, James: Journal of the Federal ConventioH, edited E. H, 
Scott (1893). Debates in the Federal Convention, edited G-aillard Hunt 
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Documents Antecedent Thereto. Where Found. 
The Declaration of Independence, the Ordinance of 
1787, and the Articles of Confederation can be 
found in most of the volumes listed in paragraph 
1, and in the volumes listed in paragraph 2 which 
give the historical background for the Constitu- 
tional Convention. 

(2) Construction and Interpretation by the Courts. 

Constihitional Construction and Interpretation 
by Thomas H. Calvert, whieh originally appeared 
in Federal Statutes Annotated and was reprinted 
in the compilation The Constitution and the Courts 
(1924), is reprinted hi the first of the TI. S. C. A. 
volumes of the Constitution. 

The Constitution of the United Stales, Amended 
to January 1, 1938, Annotated. This Library of 
Congress edition was issued as Sen. Doc. 232, 74th 
Cong'., 2d sess. (1938). Each clause is set forth 
with annotations beneath it, which include histori- 
cal notes on the formation of the Constitution, and 
a discussion, with U. S. Supreme Court case 
annotations, of the general principles of interpre- 
tation. In addition to the annotations, it lists Acts 
of Congress whieh have been held unconstitutional 
with the citations to the eases so holding. It has 
a comprehensive index. 

United States Code Annotated. There are four 
volumes ou the Constitution with annual, cumu- 
lative pocket parts which are kept up-to-date by 
quarterly cumulative pamphlets. They contain 
valuable historical notes, editorial comments, and 
notes of decisions. 

Federal Code Annotated. The Constitution is 
annotated in Volume 1 which is kept up-to-date bj’’ 

and James Brown Scott (1920). Writings of, edited Gaillard Hunt 
(1900-1910). 

Yates, Robert : The Secret Proceedings and Debates of the Conven- 
tion, copied by John Lansing, Jr. (1821). 

Lansing, John, Jr. : The Delegate from Nev) York, edited Joseph 
Reese Strayer (1939). 

Rranklin, Benjamin: Writings of, edited A. H. Smyth (1905-1907), 

"Washington, George: Writings of, edited Worthington Channeey 
Ford (1889-1893). 

Jehierson, Thomas: Works, edited Paul Leicester Ford (1904-1905). 

King, Rufus : Life and Correspondence of, edited Charles Ray King 
(1894-1900). 

Hamilton, Alexander: Works of, edited Henry Cabot Lodge (1904). 
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annual, cumulative pocket parts and by supple- 
ments issued throughout the year. 

Noies on the Constitution by Thomas H. Calvert 
in The Constitution and the Courts, Northport, L. 
I., N. Y., Edw. Thompson Co., 1924, contains case 
ainiotatious following the text of each clause. 

There are also several useful treatises on consti- 
tutional law among which are ; 

Commentaries on the Constitution of the United 
States by Joseph Story. 5th ed. by Melville M. 
Bigelow. Boston, Little, Brown & Co., 1891. 2 vols. 

The Constitutional Law of the United States by 
Westel W. 'Willoughby. 2d ed. New York, Baker, 
Voorhis & Co., 1929. 3 vols. 

A Treatise on the Constitutional Limitations 
which Best upon the Legislative Power of the 
States, by Thomas M. Cooley. 8th ed. 1927. 2 vols. 

Selected Essays on Constitutional Law, compiled 
and edited by a Committee of the Association of 
American Law Schools. Chicago, Ponndation 
Press, 1938. 4 vols. This is a convenient reprint 
of many of the most important and informative 
articles from legal periodicals, etc. 

Discussions, etc. There is much useful second- 
ary material in the articles in legal periodicals. 
There are also some treatises with particular ref- 
erence to the experience of particular states, such 
as State Constitution Making by "Wallace M. 
McClure. Nashville, 1916. 

2. Treaty Materials. 

a. Legislative History. 

Papers Relating to the Foreign Relations of the 
United States, 1861 to date. Washington, Govt. Print. 
Off., 1862 to date. This series which has been published 
by the Department of State since 1861 is popularly 
known as Foreign Relations. It includes the diplomatic 
correspoi:deuce of the United States. 

Diplomatic Correspondence of the United States. 
l7iter-Amerioan Affah's, 1831-1860, selected and ar- 
ranged by William E. Manning. Washington, Carnegie 
Endowment for International Peace, 1931-1939. vols. 
1 - 12 . 

Diplomatic Correspondence of the United States con- 
cernmg the hidependence of the Latm American Na- 
tions, selected and arranged by William K. Manning. 
New York, Oxford Univ. Press, 1925. 3 vols. 
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Journals of the ExecxiUve Proceedings of the Senate 
of the United States. These cover the proceedings of 
the executive sessions of the Senate, including Senate 
action on treaties. They contain some reports of the 
Committee on Foreign llelations but do not include any 
speeches or debates. When the executive session holds 
open meetings, the debates are reported in the Con- 
gressional Record. The Journals are confidential in 
nature and are not released or printed until several 
years after the sessions. To date printings have been 
authorised ; 

1st to 19th Congress 1789-1829 vols. 1-3 (1828) 

20th to 40th Congress 1829-1869 vols. 4-16 (1887) ; 

41st to 51st Congress 1869-1891 vols. 17-27 (1901) ; 

52nd to 58th Congress 1891-1905 vols. 28-34 
(1909) (vols. S3 and 34, since 1901, have not 
been released) ; 

58th through 71st Congress 1905-1931 uot yet 
printed. 

Senate Executive Reports contain reports by the 
Committee on Foreign Relations regarding treaties. 
They are uot circulated in the same manner as other 
congressional documents and reports and are available 
lor public use only when released by order of the 
Senate. 

Reports of Committee on Foreign Relations. United 
States Senate, 1789-1901 (1901), 8 vols. (S. Doc. 231, 
5Gth Cong. 2d sess.). These volumes cover reports of 
the Senate Committees on Foreign Relations from the 
l.st Congress, 1st session, to the 56th Congress 2d ses- 
sion. Each volume is indexed. 

Senate Executive Documents contain treaties and 
messages from the President and the Secretary of State 
relating to treaties. They are available for public use 
only when released hy the Senate. 

A Compilation of the Messages and Papers of the 
Presidents, 1789-1897, 10 volumes, prepared by James 
D. Richardson (FI. R. Misc. Doc. 210, 53d Cong., 2d 
sess. 1896-1899). Private editions purport to bring 
the material down to 1927, These editions, however, 
contain no official material of a later origin than 1899. 
h. Construction and Interpretation. 

The judicial construction and interpretation of treaty 
provisions will he found in Federal and State reports. 
The Attorney General of the United States has also 
been asked from time to time to interpret provisions of 
treaties. 

Much useful material may be found in such second- 
ary sources as the following : 
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InternaMonal Law Chiefly as Interpreted and Ap- 
plied by the UnUed States, Ly Charles Cheney Hyde. 
Boston, Little, Brown & Co., 1945. 3 vols. 

Making of treaties and international agreements, amd 
luorh of the Treaty Division of Department of State, 
address by William V. Whittington, Treaty Division, 
DeiDartment of State, before Conference of Teachers of 
International Law, Washington, D. C., Apr. 29, 1938. 
1938. 33 p. (State Dept.) 

History and Digest of the International Arbitration 
to Which the United States Has Been a Party, together 
with appendices containing the treaties relating to such 
arbitration, and historical and legal notes, etc., by John 
Bassett Moore. Washington, Govt. Print. ()fC., 1906. 

8 vols. 

International Adjudications, Ancient and Modern, 
History and Documents together with Mediatorial Re- 
ports, Advisory Opinions, etc. Edited by John Bassett 
Moore. (Modern Series.) New York, Oxford Univ. 
Press, 1929. 4 vols. 

A Digest of International Laxo, by John Bassett 
Moore. Washington, Govt. Print Off., 1906, 8 vols. 

A Digest of International Law, by Green H. Hack- 
worth. Washington, Govt. Print. Off., 1940-1944. 8 
vols. 

Digest of the Published Opinions of Attorneys Gen- 
eral and of the Leading Decisions of the Federal Courts 
with reference to International Law, Treaties, etc., by 
John L. Cadwalader. Rev. ed. Washington, Govt. Print. 
Off., 1877. 

Digest of the Opinions of the Attorneys General, 
1789—1876, by Christopher C. Andrews. 

Digest of the Opinions of the Attorneys General, 
1789/1881-1906/1921 (vols. 1/16-26/32) in 3 vols. 

Treaties with Indian Tribes. Handbook of Federal 
Indian Law, by Felix Cohen. Washington, Govt. Print. 
Off., 1942. Contains valuable references to Indian 
treaties, secondary material, and an excellent bibliog- 
raphy. 

3. Statutory Materials, 
a. Federal. 

(1) Legislative History — Congressional Intent. 

Committee Reports — Senate and House of Rep- 
resentatives (cited: S. or H. R. Rept. 1011, 78th 
Cong., 2d sess. (1944) ). When they can be ob- 
tained in printed form, these reports are a most 
important and authoritative source of information 
concerning the intent of the legislature in passing 
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tlie law. Very often they contain copies of briefs 
and other papers not otherwise accessible. 

Committee Hearings — Senate and House of Bep- 
resentatives (cited: Hearings before Committee on 
Military Affairs on S. or H. R. 4000, 78th Cong., 
2d sess. (1944) ). The printed hearings are almost 
as informative as the committee reports, although 
not equally authoritative. In them may be found 
such material as communications to the committee 
from administrative ofScers, briefs submitted by 
interested parties, and other data useful in recon- 
structing the problem which Congress intended to 
solve by the proposed enactment. 

Records of Debates. 

Annals of Congress (1789-1824) (cited: 38 
Annals of Cong. (1821) .10). This set of 
forty-two volumes was published in 1834. The 
text consists of an abstract of the proceedings 
in each Congress followed by the public laws 
aud some executive reports of the same period. 

Register of Debates (1824-37) (cited: 10 
Reg. Deb. (1833) 2, or 10 Cong. Deb. (1833) 
2). Each of the fourteen volumes of this set 
was published shortly after the session which 
it reported. In addition to an abstract of the 
proceedings in each Congress the set contains 
the text of the public laws passed, some of the 
reports submitted by departmental heads and 
committees, aud messages sent by the Presi- 
dent. 

Congressional Globe (1833-1873) (cited; 
Cong. Globe, 36th Cong., 1st sess. (1860), 225). 
This set resembled the Register of Debates in 
its early volumes, five of which overlapped the 
earlier set. Gradually its form was changed 
from an abstract of tbe debates to a more ade- 
quate report similar to that of the modern 
Congressional Record. 

Congressional Record (1873 to date). The 
Congressional Record appears in four forms, 
the daily, the greenback, the sheepsldn, and 
the final editions. Matter for which “leave to 
print” has been obtained is printed in the 
appendix. 

The daily edition (cited; 90 Cong. Rec., 
June 19, 1944, at 6219) is not a complete 
verbatim report of the proceedings, since it 
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omits matter “-vvitlilielcl for revision” but 
frequently includes matter later expunged. It 
differs in pagination and volume number from 
the final, bound edition. 

The greenback and the sheepskin editions 
(cited: in the same manner as the daily edi- 
tion) are little more than a gathering of the 
daily edition. They cover approximately two 
weeks' proceedings and often vary because of 
corrections. 

The permanent, bound edition. This differs 
in pagination and text from the daily edition, 
since it contains matter ‘‘withheld for revi- 
sioir, ” omits matter ordered expunged, and 
prints in its proper place as appendix volumes 
matter for which ‘‘leave to print” has been 
obtained. 

The historical notes and editorial comments in 
the United States Code Annotated and the Federal 
Code Annotated famish an excellent lead to perti- 
nent material. 

Revision of the United States Statutes as Drafted 
hy the Commissioners Appointed for that Purpose. 
2 vols. (Bound for examination by the Committee 
of the House of Repi'esentatives of the 4:2d Congress 
on the Revision of the Laws) . Washington, Govt. 
Print. Off., 1872. This is of great help in constru- 
ing the Revised Statutes. 

Much useful material is to he found in the U. 8. 
Code Congressional Service which contains in 
‘‘Congressional Comments” important Senate and 
House reports as well as a brief index-digest of bills 
introduced. 

The various loose-leaf services also contain much 
of the legislative history of matters within their 
special fields. 

Notes on the Revised Statutes of the United 
States and the Subsequent Legislation of Congress, 
by John M. Gould and George F, Tucker. Boston, 
Little, Brown & Co., 1889-1904. 3 vols. This work 
is useful in dealing with the Revised Statutes. 

(2) Construction and Interpretation. 

In addition to the rules of construction and in- 
terpretation as found or deduced from the decisions 
of the courts and the opinions of the Attorney 
General, there are useful treatises on the subject. 
The most recent are the following : 
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The Gonstniction of Statutes, etc., by Earl T, 
Crawford. St. Louis, Thomas Law Book Co,, 1940. 

Statutes and Statutory Construction, by J. G. 
Sutherland. 3d ed., by Prank B. Horack, Jr. 
Chicago, Callaghan & Co., 1943. 

There is also a usefid article entitled Statutes 
and Statutory Construction by Charles C. Moore 
printed in Volume 1 of the Federal Statutes Anno- 
tated. 

b. State. 

(1) Material useful in the eonstruetion of statutes. 

Committee Eeports. Pull texts of committee re- 
ports are to he found in the Legislative Journals 
for the following; 

(a) Senate Committees and Joint Conference 
Committees in ; Arizona, California, Florida, 
Minnesota, New York, North Dakota, and 
Texas. 

(b) House Committees and Joint Conference 
Committees in; Arizona, California, New 
Hampshire, New York, Oklahoma, Texas, 
West Virginia, and Wyoming. 

Condensed reports are to be found in the Legis- 
lative Journals of Idaho and Illinois. 

Committee reports are sometimes available in 
official sets of Legislative Documents, 

Committee Hearings. Hearings are occasionally 
published as a part of the official Legislative Docu- 
ments. 

Opinions of the Attorney General. Opinions are 
sometimes published in conjunction with an ad- 
ministrative report, and sometimes separately. In 
New York opinions of the attorney general are also 
published in the Department Reports. 

Record of Debates. With the exception of the 
Pennsylvania Legislative Journal, 1911 to date, 
there is no state equivalent of the Congressional 
Record. _ The nearest to an equivalent is the Maine 
Legislative Record, 1897 to date, which contains a 
condensed record. 

Historical and editorial notes, when they are 
available, furnish a key to much secondary mate- 
rial. 

(2) Material recording the legislative history of hills. 

Legislative Journals. These vary greatly in de- 
tail and nsefnlness. As a general rule they are of 
little assistance. 
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Bulletins, Indexes, Calendars, etc. Official pub- 
lications recording the legislative history of bills 
are issued in the following states : 

Arizona Kansas Ohio 

Arkansas Maryland Oregon 

California Massachusetts Pennsylvania 

Colorado Michigan Virginia 

Connecticut Mississippi Washington 

Illinois Missouri West Virginia 

Indiana Nebraska Wisconsin 

Iowa New Jersey Wyoming 

These publications list bills in numerical order and 
in a great many cases digest the bills listed. 

Unofficial publications serving the same purpose 
are issued in Connecticut, Kansas, Kentucky, Mas- 
sachusetts, New Jersey, New York, North Carolina, 
Ohio, and Pennsylvania. 

Q. C. E. Legislative Beporting Service. This 
loose-leaf service reports the introduction and prog- 
ress of legislation. 

4. Rules and Regulations of Administrative Commissions, 
Boards, and Officers, 
a. Federal. 

The background of current developments in adminis- 
trative law may be studied in the following; 

Administrative Procedures in Government Agencies; 
Beport of the Committee on Administrative Procedure 
■ Appointed by the Attorney-General [Pel. S4, 1939], at 
the Request of the President, to Investigate the Need 
for Procedural Reform in Various Administrative Tri- 
bunals and to Suggest Improvements Therein. Wash- 
ington, Govt. Print. Off., 1941. (Sen. Doc, No. 8, 77tb 
Cong., 1st sess.) 

Administrative Procedure in Government Agencies, 
Monograph of the Attorney General’s Committee on 
Administrative Procedure, Embodying the Results of 
the Investigations Made by the Staff of Said Committee 
Relative to the Administrative Practices and Proce- 
dures of Several Agencies of the Government. Wash- 
ington, Govt. Print. Off., 1940. 13 pts. (Sen. Doc. No. 
186, 76th Cong., 3d sess.) A second series in 14 pts. 
appeared as Sen. Doc. No. 10, 77th Gong., 1st sess. 

The Report listed above provided two bills, one 
written by the majority and one by the minority. The 
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bill submitted by the minority was approved by the 
American Bar Association and it furnished the sub- 
stance of the new Administrative Procedure Act of 
1946. 

Administrative Procedure Act; Legislative History, 
79th Congress, 1944-46. Washington, Govt. Print. Off., 
1946. (Sen. Doc. No. 248, 79th Cong., 2d sess., also 
printed in slip laws as Pub. Law 404, c. 324. 

The Federal Administrative Procedure Act and the 
Administrative Agencies; Proceedings of an Institute 
Conducted by the New York University School of Law 
on February 1-8, 1947, edited by George Warren with 
an introduction by Dean Arthur T. Vanderbilt. (New 
York University School of Law : Institute Proceedings, 
Volume VII), New York, New York University School 
of Law, 1947. 

Administrative Procedure Act, with Explanation 
(G.G.Ii. Federal Administrative Procedure Edition). 
New York, Commerce Clearing House, Inc., 1946. 

Administrative Procedure; A Handbook of Law and 
Procedure before Federal Agencies (C.C.I-I. Current 
Law Handybook Edition), 2d ed. New York, Commerce 
Clearing House, Inc., 1946. 

C. C. H. Federal Administrative Procedure; Practice 
and Procedure Before Federal Agencies. 2d ed. Chi- 
cago, Commerce Clearing House, Inc., 1946. 2 vols. 

loose-leaf. This service contains, in addition to the 
annotated Act, a Treatise on Federal Law and Practice, 
and specific sections dealing with each of the Federal 
Administrative Agencies setting forth the publications, 
history, organization, statutes, regulations, rules of 
practice and procedure, etc., and a section on the Fed- 
eral Tort Claims Act. 

There is also Pike and Fischer’s Administrative Law 
Service. Albany, Matthew Bender & Co., 1945. 5 vols., 
loose-leaf. The matter in this service must be brought 
to date to conform to the Administrative Procedure Act. 
It includes a Guide or treatise, and reprints of selected 
articles and reports, 
b. State. 

Many of the loose-leaf services on particular fields of 
administrative law contain much useful material con- 
cerning state administrative rules and regulations, 
e. General. 

There are many articles in legal periodicals dealing 
with special topics in administrative law. There is also 
a compilation of many of these articles in Book 4 of 
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Select Essoajs on Constitutional Law, published by the 

Association of American Law Schools. 

5. Rules of Court, 
a. Federal. 

(1) Legislative history. 

Buies of^ Civil Procedure for the District Courts 
of the United States, Documentary History, 1934- 
1938. A compilation of documents bound in 1 
volume by the Library of Congress. 

(2) Construction and Interpretation. 

Rules of Civil Procedure for the District Courts 
of the United States, adopted by the Supreme Court 
of the United States, effective Sept. 16, 1938; an- 
notated with the notes of the Advisory Committee. 
'Washington, Govt. Print. Off., 1938. The Notes 
were also published separately as H. Doe. 588, 75th 
Cong., 3d sess. The Proceedings for the Institute 
at Cleveland, July 21-23, 1938 were appended. 

Federal Rules of Civil Procedure. Proceedings 
of the Institute at Washington, D. 0., October 6, 
7, 8, 1938 and of the Symposium at New York 
City, October 17, 18, 19, 1938, edited by E. H. 
Hammond (for the American Bar Association). 
Chicago, American Bar Association, 1939. 

Federal Buies of Civil Procedure, ivith Ap- 
proved Amendments, Advisory Committee Notes, 
and Monographs. 1947 Revised Edition, St. Paul, 
West Publishing Co., 1947. 

Federal Buies Decisions; Opinions, Decisions and 
Rulings Involving the Federal Rules of Civil Pro- 
cedure. St. Paul, West Publishing Go., 1941 to 
date. In addition to reporting cases involving the 
rules, this set includes a list of Federal Judges, 
Tables of Gases Reported, Cases Arranged by Cir- 
cuit, a Table of Statutes Construed, Federal Rules 
of Civil Procedure Construed, and Words and 
Phrases ; and the Text of the Rules, Articles, Bib- 
liography, Index to Bar Association and Law Re- 
view Articles; and a Key Number Digest. 
Beginning with Volume 5 it also includes the Fed- 
eral Rules of Criminal Procedure and matter 
concerning them as well. Monthly advance sheets 
are issued. 

Federal Buies Service, The Weekly Guide to 
the New Federal Practice. Chicago, Callaghan & 
Co., 1939 to date. 9 vols. plus the Current (loose- 
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leal) Volame and index. This set contains Cases, 
Commentary, Law Eeview Articles, Local Conrt 
Rules, and State Gitator. 

Moore ’.t Federal Rules and Official Forms, as 
Amended, with Comments on the Amendments 
(Fully Indexed), Albany, Matthew Bender, 1947 
(Pamphlet) . 

Annotations will be found in the United States 
Code Annotated, Federal Code Annotated, Mason’s 
Code Annotated, and Federal Digest. 

Jurisdiction and Procedure of the Courts of the 
United States in Civil Actions under the Constitu- 
tion, United States Code, and the New Federal 
Rules of Civil Procedure, by Gustavns Ohlinger, 
with Loveland’s Revised Porms. Cincinnati, W. PI. 
Anderson Co., 1939-1948 (Pocket Parts). 

Cyclopedia of Federal Procedure, Civil and Crim- 
inal, Edited by Palmer D. Edmunds. 2d edition. 
Chicago, Callaghan & Co., 1943-44. 14 vols. 

(Pocket Parts). 

Cyclopedia of Federal Procedure Forms, Civil 
and Criminal, by Palmer D. Edmunds. Chicago, 
Callaghan & Co., 1939. 4 vols. (Pocket Parts). 

Federal Rules of Cnminal Procedure, with Ap- 
proved Amendments, Monographs, Advisory Com- 
mittee Notes, Bibliographical Tables. 1947 Revised 
edition. St. Paul, West Publishing Co., i'947. 

Federal Rules of Criminal Procedure, with Notes 
Prepared Under the Direction of the Advisory 
Committee Appointed by the United States Su- 
preme Court, and Proceedings of the Institute Con- 
ducted by the New York University School of Law 
. . . February 15 and 16, 1946. Edited by Hon. 

Alexander Holtzoff . . . with an introduction 

by Hon. Tom Clark. (New York University School 
of Law; Institute Proceedings, Volume VI), New 
York, New York University School of Law, 1946. 

Federal Buies of Criminal Prooedtwre, by Wm. 
Scott Stewart. Chicago, The Flood Co., 1946. This 
hook is by an opponent of the Rules. He contends : 
“When these new Federal Criminal Rules go into 
effect, the Constitution will mean nothing.’’ 

Federal Jurisdiction and Procedure, with Stat- 
utes, New Rules and Forms, by Charles C. Mont- 
gomery. 4th ed. San Francisco, Bancroft- Whitney, 
1942 (Pocket Part). Covers all Federal Rules. 

b. State. 

While some material may be found in local practice 
hooks, by far the best source of secondary material is 
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that found in the loose-leaf services covering the various 
fields of administrative control. 

Articles in legal periodicals should not be neglected. 

6. Rules of Procedure of Federal and State Administrative 

Bodies. 

C. C. H. Federal Administrative Procedure, 2d ed., men- 
tioned above contains a Treatise which has useful material 
on “Adjudication” and^ “Judicial Review and Enforce- 
ment. ’ ’ 

Similar material may be found in the services which cover 
the various special fields of administrative control. 

Pike and Fischer’s Administrative Law Service also has 
much useful secondary material. 

Administrative Tribunals and the Buies of Evidence: A 
Study in Jurisprudence and Administrative Laiu, by Son. 
Harold M. Stephens. Cambridge, Harvard University Press, 
1933. (Harvard Studies in Administrative Law, Volume 
III.) Thi.s is an interesting study of this phase of adminis- 
trative law. 

“Admission to Practice: Present Regulation by Federal 
Agencies,” by John W. Cragun, in 34 A. B. A. Journal III 
(February, 1948) contains along with textual discussion a 
useful chart setting forth “Control Over Practice Before 
Administrative Agencies.” At the time of this writing 
Congress is considering proposals to standardize the re- 
quirements for admission to practice. 

Much useful material on this subject may be found in 
articles in the various legal periodicals. 

7. Municipal Material. 

On Municipal Corporations, by Eugene McQuillin. 2d 
ed. Revised. Chicago, Callaghan & Co., 1937-1945. 7 vols. 
and cumulative supp. 1947. 

On Municipal Corporations, by John F. Dillon. 5th ed. 
Boston, Little, Brown & Co., 1911-1921. 5 vols. 

On Municipal Corporations, by Charles B. Elliott. 3d ed. 
Chicago, Callaghan & Co., 1925. 

Federal Limitations Upon Municipal Ordinance MaMny 
Power, by Harvey Walker. Columbus, The Ohio State Uni- 
versity Press, 1929. 

Digest of City Charters Together with Other Statutory 
and Constitutional Provisions Relating to Cities, compiled 
by Augustus R. Hatton for the Chicago Charter Convention, 
1906. Chicago, Chicago Charter Convention, 1906. 

Loose-leaf Digest of City Manager Charters; Containing 
a Digest of 167 City Manager Charters Now in Operation in 
American Cities, by R. T. Crane. New York, The National 
Municipal League, 1923. 
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The Law and Practice of Municipal Some Bule,^ by How- 
ard Lee McBain. New York, Columbia University Press, 
1916. 

Law and Practice of Municipal Home Buie, 1916-1930, 
by Joseph D. MeGoldrick. New York, Columbia University 
Press, 1933. 

There are several other standard texts on subjects falling 
within the field of municipal control which are too numerous 
to list here. 

B. American Judicial Material 

1. Digests. 

The millions of eases reported in those jurisdictions which 
are under the system of Anglo-American Common Law are 
indexed for purposes of research in books called “digests.” 
Digests are composed of an alphabetically arranged system 
of main headings under the various divisions, subdivisions, 
and sections of which are entered summaries of the points 
of law decided in the cases. 

a. American Digests (General). 

Until about the middle of the nineteenth century there 
were no worthwhile genei’al digests of American case 
law. Dane’s Abridgement, published in 1823-1824, was 
a hybrid of digest and commentary which included for 
the most part, only the law of the Federal Courts and 
of Massachusetts. In 1848 the publication of the Tlnited 
States Digest, digesting decisions from 1847 to 1869, was 
begun and carried on until 1871. In 1874-1876 
Abbott’s United States Digest of cases from 1790 to 
1869 was published in fourteen volumes. This work 
was followed by the United States Digest, New Series, 
which was published annually until 1887 when it was 
merged with the American Digest. The Complete Di- 
gest which was begun in 1887 was combined with the 
American Digest in 1890 ; but the General Digest which 
was first published in 1890 was not discontinued until 
1907. Since that date the American Digest System has 
been without competition. 

The American Digest System is built on a scheme of 
classification in which all propositions of law are divided 
into seven Categories; Persons, Property, Contracts, 
Torts, Crimes, Remedies, and Government. These cate- 
gories are divided into thirty-four Classifications, which, 
in their turn, are subdivided into four hundred and 
fourteen Topics. The topics are arranged alphabeti- 
cally in each of the seven units of the System. Each 
topic is prefaced by a Scope Note which shows what is 
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included and excluded from cases included under it. 
Each topic is also pi'ovided with an Analysis showing 
its main divisions, subdivisions, sections, and subsec- 
tions; and Cross References pointing out other topics 
under which specific phases of the material are treated. 
It is the purpose of this dige.st to give to every propo- 
sition of law a specific topic and section or key-number 
under which eases dealing with it will always be di- 
gested. When the topic and key-nnmber covering a 
proposition is found, therefore, it is possible to locate 
all eases which the editors believe to be in point. It now 
consists of : 

(1) The Century Digest of decisions of appellate 
courts from 1658 to 1896 in 50 volumes; 

(2) The First Decennial, 1896-1906 in 25 vol- 
umes ; 

(3) The Second Decennial, 1907-1916 in 2‘1 vol- 
umes ; 

(4) The Third Decennial, 1916-1926 in 29 vol- 
umes ; 

(5) The Fourth Decennial, 1926-1936 in 34 vol- 
umes ; 

(6) The Fifth Decennial, 1936-1946 (now on 
press) . 

(7) The General Digest, 2d Series, 1946 to date 
(a monthly digest cumulated semi-annually). 

It has been said that the entire body of American Case 
Law is digested in the American Digest System which 
surpasses in thoroughness and accuracy all its predeces- 
sors. Ill 1937 it contained approximately 6,500,000 
digest paragraphs representing 1,625,000 eases; and it 
is, therefore, fair to assume that every case decided by 
a court of last resort in this country is somewhere in- 
cluded. Since it consists of a collection of headnotes or 
syllabi of the cases arranged according to a fixed classi- 
fication, it can be complete and accurate only to the 
limit of completeness and accuracy which the headnotes 
or syllabi themselves attain. _ It is, however, common 
knowledge in the legal profession that headnotes vary in 
completeness and accuracy with the skill, ability, and 
disposition of their authors, whether the latter be 
judges, court reporters, or members of a publisher’s 
editorial staff. Consequently, while this digest may he 
an index to all American cases, it has not only the un- 
avoidable deficiencies of every index but also the im- 
perfections consequent from recourse to headnotes as 
statements of the essentials of a decision. 
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The material in the General Digest, 3d Series, pam- 
phlet supplements is kept up-to-date by the index- 
digest in the various Reporters and their advance sheets 
which have been subsequently issued. 

, The American Digest System and the National Re- 
porter System are popularly known as the “key- 
number” system. The term “key-number” comes from 
the small picture of a key which is used in place of the 
usual sign “ § ” to designate sections, 
b. American Digests (Special). 

(1) Federal — Sirpreme Court. 

Digest of the United States Supreme Court 
Reports. Rochester, Lawyers’ Cooperative Pub. 
Co., 1928-45. 11 vols. The set consists of the 

followmg: (1) Replacement Volume 1 (1943), 
Tables and the beginning of the text; (2) Volumes 
2-8, the remainder of the text; (3) Volume 9, The 
Tables of Cases; (4) Volume 10, The Word Index 
and (5) Volume 11, Court Rules. The set is kept 
up to date by annual cumulative pocket supple- 
ments. The 1943 supplements are considered perma- 
nent and are bound in those copies of volumes 2-10 
•which have been sold recently. Volume 1 being a 
replacement volume incorporates the 1943 material 
in the volume proper. Volume 11 (Court Rules) 
will be replaced in May or June, 1948. 

United States Supreme Court Digest, 175i to 
date; A Complete and Modern Key-Number Digest 
from Earliest Times of Every Decision of the Su- 
preme Court of the United States. St. Paul, West 
Pub. Co., 1943-1946. 16 vols. The set consists of 
the following: (1) Volume 1, Descriptive Word 
Index; (2) Volumes 2-13, text of digest; (3) Vol- 
ume 14, Table of Cases; (4) Volume 15, Defendant- 
Plaintiff Table of Cases and Words and Phrases 
and Volume 16, Rules. 

Encyclopedia of the United States Supreme 
Court Reports. Charlottesville, The Mickie Co., 
1908-1911. 11 vols. The original set of eleven 
volumes covered the period of 1908-1911. A six 
volume Permanent Supplement brings the material 
down to 1935. Digests of recent ease material are 
published in pocket parts. ( 1939, latest published. ) 

(2) Federal — ^Inferior Cotu'ts. 

Federal Cases Digest. St. Paul, West Pub. Co., 
1898. 1 vol. The editors digest in this volume 
eases from the United States Circuit and District 
Courts from 1789-1880. 
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The Federal Digest, 1754 to date; covering Su- 
preme Court of the United States, United States 
Court of Appeals for the District of Columbia, 
United States Court of Customs and Patent Ap- 
peals, District Courts of the United States, United 
States Conrt of Claims, as well as all other Fed- 
eral Courts from the earliest times to date. St. 
Paul, West Pub. Co., 1942—1945, 72 vols. The set 
consists of the following: (1) Volume 1 (pt. 1-2) 
Descriptive Word Index; (2) Volumes 2-65, text 
of digest; (3) Volumes 66-68, Table of Cases; (4) 
Volumes 69-70, Defendant-PlaintifI: Table of Cases; 
(5) Volumes 71-72, Words and Phrases; and Vol- 
ume 72 Court Rules Construed and Popular Name 
Table. In addition there is in Volume 52 under 
Patents Sec. 328 a list of "Decisions on the Valid- 
ity, Construction, and Infringement of Particular 
Patents,” and in Volume 61 following Sec. 101 of 
Trade Marks a list of "Trade-Marks and Trade- 
Names Adjudicated.” The set is kept up to date 
by pocket parts and cumulative pamphlet supple- 
ments. 

(8) State. 

There is at least one digest of the reports of each 
state. Such digests, depending on local caprice, 
are referred to by the name of the state — e.g. the 
California Digest — or by the name of the compiler 
— e.g. DunnelVs Digest (Minnesota) . They vary in 
form and content. Generally, they conform to the 
American Digest System classification. A few, how- 
ever, are encyclopedic. 

(4) Sectional. 

There are digests for each sectional unit of the 
National Reporter System; i.e., Atlantic, North- 
eastern, Northwestern, Pacific, Southeastern, South- 
ern, and Southwestern. 

Selected Cases (General). 

A Digest of the Decisions . . . Contained in 

. . . the American Decisions and American Reports, 

by Stewart Rapalje. San Francisco, Baneroft- 
Whituey, 1910. 3 vols. This set digests the cases in 
"American Decisions,” volumes 1-100; and "American 
Reports,” volumes 1—60, 1760-1888. Its classification 
is identical with that of the American Digest System 
and scope notes from that system have been included 
with the permission of the publishers. 

A Digest of “American State Reports,” by Edmund 
S. Green. San Francisco, Bancroft- Whitney, 1904r- 
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1912. 5 vols. The first three Yolumes cover “American 
State Reports,” volumes 1-96; two supplementary vol- 
umes cover 97-120 and 121-140. 

American and English Annotated Cases Digest. 
Northport, N. Y., Edward Thompson Co., 1912-1921. 
2 vols. Volume 1 covers “American and English Anno- 
tated Cases,” volumes 1-20, 1906-1911. Volume 2 
covers “American Annotated Cases,” volumes 1912 A- 
1918 E. 

Lawyers’ Reports Annotated Complete Digest. Roch- 
ester, Lawyers’ Co-operative Puh. Co., 1921-24. 10 
vols. Volume 9 is a Table of Cases, and Volume 10 a 
Word Index. 

American Law Reports Gnmulative Index-Digest. 
Rochester, Lawyers’ Co-operative Pub. Co., 1929 to 
date. A Ten Year Digest in two volumes covers A, L. 
R. volumes 1-57 ; and three additional volumes cover 
A, L. R. volumes 58-100, 101-125, and 126-150, A 
cumulative annual volume supplemented by a cumula- 
tive pamphlet service keeps the set current, 
d. Selected Cases (Special). 

American Bankruptcy Reports Digest. Albany, M. 
Bender & Co., 1906 to date. This digest covers volumes 
1-49, old series, and volumes 1-32, new series. 

American Maritime Cases Digest. Baltimore, 
American Maritime Oases, Inc., 1923-43. 4 vols. 

Negligence and Compensation Cases Common Sense 
Index. Chicago, Callaghan & Co., 1942-1947. 2 vols. 
This set is kept up to date fiy pamphlet supplements. 

PuMic Utilities Reports Digest. Washington, Public 
Utilities, Inc. 1933-39. 7 vols. and Supps. A-B, 1940. 

U. S. Maritime Commission Reports Digest, compiled 
by J. n. Eiseuhart, Jr. Baltimore, American Maritime 
Cases, Inc., 1940. This digest was issued in conjunction 
with American Maritime Cases and covers decisions 
found in lU. S. S, B. (United States Shipping Board), 
1 U. S. S. B. B. (United States Shipping Board Bureau) , 
and 1 U. S. M. 0. (United States Maritime Commission). 

2. Restatements. 

The Restaiemesiis of the law are published by the Ameri- 
can Law Institute to provide “a practical prima [acie state- 
ment upon which, unless it is overturned, judgment may 
rest.” The project has been very thoroughly and carefully 
carried out. For each subject of the law covered by a Re- 
statement a tentative draft was first prepared by the Re- 
porter appointed by the Institute. This tentative draft 



Ebpobitoriiss op the Law 


241 


took the foi-m of a logically arranged statement of principles 
based upon an exhaustive examination of the case material. 
The statement of each principle, set forth in black-lettered 
text, was supported where necessary by comments which 
set forth reasons for its adoption or rules for its application, 
and illustrations which contained brief summaries of cases 
in support of the principle or the comment. These illustra- 
tions were not accompanied hy citations. Commentaries 
upon “those sections only concerning which he (the Ee- 
porter) feels that the state of existing authority or other 
difficulties require some reference or discussion in addition 
to any comment or illustrations which may be found in the 
tentative draft of the Eestatement” were published to ac- 
company the Tentative Drafts. These Tentative Drafts 
were revised after being subjected to criticism by a Com- 
mittee of Advisers in consultation with the Reporter and a 
Pinal Tentative Draft was then circulated widely for criti- 
cism by the Bar and the law schools of the country over a 
period of years. A Proposed Pinal Draft was then sub- 
mitted for criticism to the Council and finally at the Annual 
Meeting of the Institute. The Bestaiemmts as finally 
adopted were then published. 

There is a regular Library Edition and a Library Edition 
equipped for the insertion of State Annotations in pocket 
part form, both in bound form, and a Student Edition in 
pamphlet form. The following subjects have been issued ; 
Agency (2 vols. or 4 pam.), Gonflici of Laws (1 vol. or 
3 pam.), Contracts (2 vols. or 4 pam.), Judgments (1 vol. 
or 2 pam.), Property (5 vols. or 11 pam.), BestituUon (1 
vol. or 3 pam.), Security (1 vol. or 2 pam.), Torts (4 vols. 
or 8 pam.). Trusts (2 vols. or 4 pam.), Model Code of Evi- 
dence (1 vol. or 2 pam.), and Seavey's & Scott’s Notes (1 
vol.) . Tentative drafts have been prepared in the following 
subjects : Airfiight, Commercial Code, Contribution among 
Tortfeasors Act, and Sales. A Code of Criminal Procedure, 
Official Draft, was published in 1931 with and without a 
commentary. 

Since the Bestatements are concerned mainly with the 
weight of authority, and since they are unsupported by 
citations to specific cases, it has been found advisable to pre- 
pare separate volumes of annotations for each state. These 
volumes of annotations are of great practical assistance in 
research Lor the practicing lawyer. They have not yet 
been completed for all states in all subjects. The following 
units of State Annotations (also issued as pocket parts) were 
published to July 1, 1947 : 
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AGENCy 


Arizona 

Kansas 

Pennsylvania 

California 

Maryland 

Khode Island 

Colorado 

Massachusetts 

Texas 

Florida 

Michigan 

Virginia 

Georgia 

Mississippi 

West Virginia 

Illinois 

Nebraska 


Indiana 

Oklahoma 


OONELIOT OF LAWS 

Alabama 

Maryland 

Pennsylvania 

California 

Massachusetts 

Ehode Island 

Colorado 

Michigan 

South Dakota 

Florida 

Minnesota 

Tennessee 

Illinois 

Mississippi 

Texas 

Indiana 

Missouri 

Virginia 

Iowa 

New Hampshire 

Washington 

Kansas 

New York 

West Virginia 

Louisiana 

Oklahoma 

Wisconsin 

CONTRACTS 

Alabama 

Massachusetts 

Ohio 

California 

Minnesota 

Oklahoma 

Colorado 

Mississippi 

Pennsylvania 

Connecticut 

Missouri 

Ehode Island 

Florida 

Montana 

South Dakota 

Georgia 

Nebraska 

Texas 

Illinois 

New Hampshire 

Washington 

Indiana 

New Jersey 

West Virginia 

Iowa 

New York 

Wisconsin 

Kentucky 

PBOPEBTY, for volumes 1 and 2 


California 

Massachusetts 

Pennsylvania 

Florida 

Minnesota 

Washington 

Maryland 

Mississippi 


For volumes 1, 2 and 3 


Illinois 

For volumes 1, 2, 

3, 4 and 5. 


Alabama 

RESTITUTION 

California 

Minnesota 

Pennsylvania 

Florida 

Missouri 

Ehode Island 

Michigan 

Ohio 




Rbpositobies oe the Law 


243 


SEOrJBlTY 

Pennsylvania 

TORTS 

For volumes 1 and 2 


California 

Massachusetts 

South Dakota 

Florida 

Missouri 

Virginia 

Illinois 

New Jersey 

Louisiana 

Pennsylvania 


For volumes 3 and 4 


Florida 

Louisiana 

Missouri 

TRUSTS 

Arizona 

Kentucky 

New Jersey 

Arkansas 

Maine 

New Mexico 

Oalifornia 

Maryland 

New York 

Colorado 

Massachusetts 

Ohio 

Oonnocticut 

Michigan 

Pennsylvania 

Delaware 

Mississippi 

Rhode Island 

Florida 

Missouri 

South Carolina 

Idaho 

Montana 

Smith Dakota 

Illinois 

Nebraska 

Texas 

Iowa 

Nevada 

Wisconsin 

Kansas 

New Hampshire 

Wyoming 


A careful survey of the State Annotations already issued 
dispels the widespread impression that the common law is 
a mass of contradictions. Aside from variations in judicial 
language in stating propositions of law it has been found 
that the cases examined show less than a two per cent 
disagreement with the law as set forth in the Bostatemmis. 
Another surprising fact brought to light in the preparation 
oE State Annotations is the substantial number of legal 
principles not covered by local law. In some states on 
specific subjects it ran as high as fifty to seventy-four per 
cent. Such facts emphasme the importance of the role 
which the Restatements can play in the future development 
of American law. 

In order to provide “an easy access to all those decisions 
in which the Restatement has been cited by Federal Courts 
and by the Appellate Courts of the States” and also “to 
the articles and notes in numerous law reviews in which the 
Restatement has been cited,” the Institute prepared the 
work known as the Restatement in the Courts, Permanent 
Edition 1932-1944. This reference tool assists the re- 
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searclier in evaluating tlie probable influence of tbe Bcstaie- 
ment in a given jurisdiction. 

This volnme also contains the History of the American 
Law Institute and of the First liestatement of the Law 
and a Glossary which defines terms in the sense in which 
they were used throughout the Restatement. 

There is also a good General Index which enables the user 
to find all places in the Restatements in which the various 
aspects of a proposition of law have been treated. 

Because the leading authorities in each category of the 
law have collaborated in the Restatement, the weight ac- 
corded the principles set out therein is ordinarily far greater 
than that given to any treatise. It must be remembered, 
however, that the American Law Institute does not intend 
the Restatements as treatises but rather as summary state- 
ments to be supplemented at a later date by parallel treatises 
on the respective topics. Three such works have appeared to 
date ; 

Treatise on the Law of Contracts. Revised edition by 
Samuel Willistou and G. J. Thompson. New York, Baker, 
Voorhis & Co., 1936-38. 8 vols. Vol. 9, War Contract Claims 
by Theodore W. Graske, 1945. The set is kept np by pocket 
parts. A volume of Selections . . . has been issued for 
students. 

Treatise on the Conflict of Laws, by Joseph Henry Beale. 
New York, Baker, Yoorhis & Co., 1939. 3 vols. A volume 
of Selections has been issued for students. 

The Law of Trusts, by Austin Wakeman Scott. Boston, 
Little, Brown & Co., 1939, 4 vols. The set is kept up by 
pocket parts, 

C, British Legislative Material 

1. Constitutional Material. 

It is not within the province of any English court to ques- 
tion the validity or constitutionality of any Act of Parlia- 
ment. The so-called “conventions of the constitution,” 
therefore, are more a matter of political than of legal 
interest, 

2. Treaty Material. 

Foreign Office. British and Foreign State Papers, 1812 
to date, contain much useful material. 

Parliamentary Papers. This series is also known as the 
“Sessional Papers”; and the various items, each of which 
is issued separately, are popularly spoken of as “blue” or 
“white” papers. They are of two kinds ; (1) those submitted 
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by hiclividiials or commitlees, etc., in response to an Act of 
Pariiainent or an order from either House; and (2) those 
submitted at the eomraancl of the Sovereign. The latter 
are often referred to as “Command Papers.’’ This. series 
iueliides niueh material on foreign relations. 

3. Statutory Material. 

Insofar as the eonrts are not permitted to consider the 
reports of debates in Parliament, the reports of committees 
or commissions,. the expressed intentions of the frainei’s of an 
Act of Parliament, or the legislative history of an Act when 
construing its provisions, the significance, of those materials 
is almost wholly political and historical. 

Materials useful in the construction of statutes. 

The official rules for the construction of statutes are 
set forth in The Interpi'etation Act, 1889 (52 & 53 
Viet. 63). They are discussed and explained in such 
works as ; 

A Treatise on Statute Law by William Peilden 
Craies (4tb od. by Walter S. Scott), 1936. 

The Interpretation of Statutes by Sir Peter Ben- 
sou Maxwell (8th ed. by Sir Gilbert II. B. Jacksoir) , 
1937. 

Aiiiiol.ations in Gliitty’s Statutes of Practical Utility, 
Butlerworth’iS Twentieth Century Statutes and Hals- 
biiry’s Slalnlcs of England contain much valuable ma- 
terial of a secondary character. 

4. Statutory Rules and Orders. 

Historical and editorial notes are printed in the annual 
volumes and also in the Statutory Bides and Orders, Revised 
to December 31, 1903. 

Useful material may he found in Administrative Pro- 
cedure in connection with Statutory Buies and Orders in 
Great Britain, by John Arehihald Pairlie. (University of 
Illinois Press, Urbana, Illinois, 1927.) 

5. Rules of Court. 

There are very nsefnl annotations in the Annual Practice, 
the Annual County Courts Practice, and the English and 
Empire Digest volume covering “Pleading, Practice and 
New Procedure.” 

6. Local Government Materials. 

There are valuable annotations in the following series : 
Local Government Law and Legislation by W. H. Dumsday ; 
Part II of Knight’s Local Government Reports; Local 
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Govarnmeni Annual by Skottowe (formerly by Maemorran), 
and Local Governmeni Law and Administration by Mao- 
Millan (wbich incorporates the annotations of Skottowe 
beginning with the 1938 supplement). 

D. British Judicial Material 

1. English Digests. 

a. Earlj;- Abridgments. 

Statham’s Abridgment. It is generally agreed that 
the first edition of this work was printed about 1490. 
It included abstracts of cases as late as 1461, or the end 
of the reign of Henry VI. Many of the eases abstracted 
can not be found in any published Year Book. A 
modern edition in two volumes with an English transla- 
tion was edited in 1915 by Margaret C. Klingelsmith. 

Fitzherbert’s Abridgment. This work was not pub- 
lished until 1514. It includes abstracts of cases no 
later than 1496-97, the 21st year of the reign of Henry 
VII. 

Brooke’s Abridgment. This work was published in 
1568; but it includes abstracts of oases no lateT fihan 
the year of Brooke’s death, 1558. (It is based largely 
on Fitzherbert). 

Hughes’ Abridgment. This work was published 
1660-1662. It is a supplement to Brooke, and includes 
abstracts of oases from 1558 to 1660. 

Eolle’s Abridgment. This work edited by Sir 
Matthew Hale, was published in 1668. The following 
extract from Hale’s preface will suffice to describe it; 
“This ensuing book is a collection of divers cases, 
opinions and resolutions of the common law, digested 
under alphabetical titles and those titles subdivided into 
heads and paragraphs . . . But the principal matter 
of the book consists of collections out of the Year Books, 
and the latter reports formerly printed out of private 
reports of other men, and some of the collector’s own 
taking, which were most in the king’s bench from about 
12 Jacob, regis; there is little in it touching pleas of 
the crown. It is true, the reader will find many of the 
eases reported in books lately printed, especially in Mr. 
Justice Oroke’s and Sir Francis Moore’s Reports.” 

Viner’s Abridgment. This work was published in 
1742-1756 in twenty-three volumes. It is the most am- 
bitions of the abridgments, and is very carefully edited. 

Coventry and Hughes’ Analytical Digested Index 
to the Common Iniw Reports. This work was published 
in 1827. It digests cases from 1216 to 1760. 



llpii'osi'.rouiKR oip TiT'E Law 


247 


b. Motlurii lliu:Gsts. AJItcr CovGulry and Hngbes, tbexe 
wore Kovoral digoats ol; comtuon-law cases, as woll as 
bjdward {jiiit,l,y'a Index to Cases in Equity and Bank- 
ruptcy. However, the only modern English digests of 
importance are : 

(1) General. 

Mews’ Digest of English Case Law (2d ed.). 
Loudon, Sweet & Maxwell, 1925-1928. 24 vols. 

This digest contains the reported decisions of the 
superior courts and a selection from those of the 
Scottish and Irish Courts through the year 1924. 
It digests eases in law and equity; but omits cases 
which its editors deem of no present value. There 
is a two volume supplement, 1925—1935, and a Sub- 
ject Index, 1936-40 (in 1940 volume). Current 
eases are digested in annual volumes with quarterly 
cuiniLlative supxdetnents. 

Butt vrwor Ill’s Ton Year Digest (1898-1907) 
London, Butterworth & Co., 1908. 4 vols. and 

BuHorworth’s Yearly Digest from 1908 to date. 
The Kclusino of classification is the same as that used 
in Ilatshriry’s Laws of England. 

Laio lioports Digests. This work was published 
hy the Tneoriiornted Cmtneil o.l; Law Rexiorting. 
It digests only those cases reported in “The Law 
Itciiorts” and “Weekly Notes” from 1865 to 1912, 
and tluu'oal'ter includes nearly all other English 
cases along with selected cases from Scotland and 
Ireland. The sot consists of : 

Consolidated Digest (1865-1890) ; 

Decennial Digest (1891-1900) ; 

Ton Years’ Digest (1901-1910) ; 

Ten Years’ Digest (1911-1920) ; 

Ten Years’ Digest (1921-1930) ; and 

Annual Current Indexes with quarterly cumu- 
lative .supplements to date. 

English and Empire Digest. London, Butter- 
worth & Co., 1919-1930. 48 vols. This digest pur- 
ports to be “a complete digest of every English 
case reported from early time to the present day, 
with additional cases from the courts of Scotland, 
Ireland, the Empire of India, and the Dominions 
heyond the sea.” Its scheme of classification 
closely approximates that used in Halsbury’s Lmvs 
of England. A special volume covering ‘ ‘Pleading, 
Practice and New Procedure” was added in 1932. 
Recent cases are digested in a cumulative annual 
suxoplement. Although it is the most comprehen- 
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sive of British digests, it does not include every 
case, nor does it treat the eases included in as great 
detail as do American digests. 

(2) Selected (General). 

English Ruling Gases. London, Stevens & Sons, 
Boston, The Boston Book Co., 1894-1908. The 
General Index in the hack of Volume 2S and the 
Subject Matter Index in the back of supplemen- 
tary Volume 27 cover both cases and annotations. 

British Ruling Cases. Eoeliester, The Lawyers 
Co-op. Pub. Co., 1911-1931. The cases and annota- 
tions are indexed in the Index-Digest in the back 
of Volume 10 and of the latest volume (vol. 16). 

All England Law Reports, Annotated. London, 
The Law Journal. There is au annual cumulative 
Consolidated Index and Table of Cases. 

Generally speaking the English digests have not been so 
well done as the American. The cases digested have not 
been so thoroughly analysed as they have been in American 
digests nor have their systems of classification been so pains- 
takingly subdivided. 

E. Miscellaneous Matekul 
1. Loo,se-leaf Services. 

The passage iu recent years of a great mass of positive 
legislation directly affecting industry has given rise to a 
need on the part of the management, and more especially 
their legal counsel, for immediate and complete information 
as to those laws the incidents of which bear on their under- 
takings. In response to this demand certain private oom- 
panies evolved the loose-leaf plan of reporting. This plan 
involves the publication in loose-leaf form of a basic service 
dealing with each particular phase of tho law — e. g., bank- 
ing, insurance, taxation, trade regulation, labor, etc. This 
basic service generally includes such matter as ; 

(1) Introductory matter describing the service and ex- 
plaining its use ; the text of the statutory provisions ; 

(2) Annotations consisting of the texts of regulations 
and digests of judicial decisions and administrative 
decisions, rulings, orders, and findings ; 

(3) The texts of rules of procedure and evidence; 

(4) Forms; 

(5) A general index and table of cases. 

The up-to-dateness of the service is guaranteed by the issu- 
ance from time to time of new pages or loose leaves carrying 
new or current matter — such as, the texts of new statutory 
or administrative provisions, digests of judicial decisions 
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or administrative determinations, rnles oi; procedure or evi- 
dence, and t'orina. Some oi these new loose leaves are sub- 
stituted for old, superseded leaves in the basic test; others 
merely inserted in the proper place in addition to the basic 
service ; while still others arc inserted in the New or Current 
Matter section. Material in this latter section is integrated 
with the main or basic service by means of Cross-Reference 
Tables, Finding Lists, or Cumnlative Indexes. The various 
divisions of each service are usually set off from each other 
by tab cards which are often immediately followed by the 
tables of contents for their respective divisions. 

In addition to tests and digests of primary sources, the 
services often include much informative editorial discussion 
of a secondai-y character, in the form of a treatise and an- 
notations. 

This system of reporting has achieved well merited popu- 
larity as a timesaver among those students and practitioners 
whose problems necessitate the rapid accumulation of the 
most rece\it applicable legislative, judicial aiad administra- 
tive material. 

2. Encyclopaedias. 

An cncyclojmcdia of law, or ol; a ijurtieular category oil 
the law, is an alphabetically arranged collection of treatises, 
each constructed according to a uniform plan and oacJi treat- 
ing a single tojiic, the limits of whicli arc so prescribed that 
the treatises will not overlap and that taken together they 
will cover the entire field of law or of a particular category 
of the law. Each such treatise ought to be more than an 
assemblage of “headnotes arranged horizontally.”’-® ‘‘The 
true type of encyclopaedic writing demands a text which 
consists of a statement of the law as it is deduced from all 
the authorities by which such law has been established, 
supported by the citation of all such authorities . 
the true type of encyclopaedia is primarily concerned with 
the underlying principles and hence must comsider care- 
fully and show the interrelationship of all eases having to do 
with the principle or rule of law under investigation.”’® 
Unfortunately, this is an ideal which is seldom approxi- 
mated in practice. For, although, on the one hand, some of 
the articles in encyclopaedias indicate that their writers have 
made a thorough study of the eases cited; others indicate 
little more than a casual acquaintance with headnotes on 
the part of their authors. Frequently an article may be 
reliable in some parts and misleading in others. An en- 

’8 gee Zeehariah Chafee, Jr., in 30 Harv, L. Rev. 300. 

l®Kiser, Principles and Practice of Legal Research, 2. 
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cyelopacdia is, however, often very helpful in furnishing a 
general survey of a topic or a portion of a topic, but its 
chief function remains that of a digest. It is another valu- 
able tool in the search for applicable judicial precedents. 
No statement in it should be accepted at its face value, 
however, until verified through a careful study of the 
deei.sions cited to sustain it. 

a. American Encyclopaedias. 

American and English Encyclopaedia of Law. North- 
port, L. I., N. Y., Edward Thompson, 1887-1896. 31 
vols. This work covers both substantive law and evi- 
dence. 

American and English Encyclopaedia of Law. 2d ed. 
Northport, L. I., N. Y., Edward Thompson, 1896-1905. 
32 vols. This edition with its five volume supplement, 
1905-1908, covers both substantive law and evidence. 

Encyclopaedia of Pleading and Practice. Northport, 
L. I., N. Y., 1895-1902. 23 vols. This work and its 
four-volume supplement, 1903-1909, treats procedural 
law in such a manner that in combination with the 
second edition of American and English Encyclopaedia 
of Law it includes the whole field of the law. 

Encyclopaedia of Forms and Precedents. Northport, 
L. I., N. Y., J. Cockcroft, 1896-1904. 18 vols. 

American and English Encyclopaedia of Law aexd 
Practice. Northport, L. I., N. Y., Edward Thompson 
Go., 1909. vols. 1-5. Only five volumes were published 
covering A-Assigument. 

Cyclopedia of Law and Procedure. New York, The 
Americau Law Book Co., 1901-1912. 40 vols. This 

set is popularly known as CYC. Annual supplements 
were issued through the year 1931. 

Corpus Juris. Bi-ooklyn, The American Law Book 
Co., 1914-1936. 72 voLs. This is really a new edition 
of CYC and meant to replace it. On the whole it is 
much better written. Supplementary volumes were 
issued periodically to keep the citations up to date and 
to permit necessary additions to the text. The follow- 
ing supplements are necessary to complete the set ; First 
Permanent Annotations, 1914-1921 ; Second Permanent 
Annotations, 1922-1 926 ; Third Permanent Annotations, 
1927-1931 j and Annual Annotations, 1931 to date. 

Corp'us Juris Secundum. Brooklyn, The American 
Law Book Oo., 1936- . In this new edition the text is 
restated when necessary and is supported with citations 
to eases decided since '^e publication of the text on the 
same subject in Corpus Jiiris. Cases decided prior to 
the publication of the text in Corpus Juris are included 
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inorcly Ly voi'm’oiuiGR to Corpitu Juris. It is necessary 
lor Uie ])riictitioiicr to liave both seta in order to liave all 
eitatioiia on a {•iven subject. Both seta arrange thoir 
material nnder approximately 400 topics whicli corre- 
spond closely to those used in tlio Amarican Digest 
System. An outline of the scheme of classification with 
)iotes of any differences between the C. J.—O. J. S. and 
ihe Aono'ic.nn Digest System is inelnded in Legal Re- 
search liy the Use of Corpus Juris Secundirm and 
Corpus Juris, a pamphlet by Donald J. Kiser. It is the 
claim of the editors that the C. J.—G. J. S. system is “a 
complete and systematic statement of the whole bodj^ of 
the law, as embodied in and developed by all reported 
decisions.” Corpus Juris Secundum is kept tip to date 
in text and citations to anthoritie.s by annual pocket 
supplements. There is a Descriptive-Word Index and 
Concordance (vol. 72) for Corpus Juris, and indexes 
for the individual volumes of Gorpyus Juris Secundum. 
A general index for the latter will probably be issued on 
the completion of the set. .Eaeli topic is preceded by a 
detailed topical analysis in both 0. J. and C. J. S. 
There is no table of eases. 

Standard Dncyclapaedia of Procedura. Los Angebia, 
L. D. Dowell, 1911-lS)2(i. 25 vols. Supplements were 
added. 

Dneyelopaedia of Evidence. Los Angelos, L. D. 
Powell, ] 9(12-1,909. 14 vols. A one volume supplemeut 
was added in 1919. 

Ruling Case Law. Rochester, Lawyers Co-operative 
Pub. Go., 1914-1921. 28 vols. A “Permanent Supple- 
ment” in 8 volumes was added in 1929—1930. Tbs 
latter is kept up to date by pocket supplements. Its 
publisber.s assert this work to be “at once a digest of 
particular reports and a compendium of the entire body 
of the law as developed by United States Supreme Court 
Reports, L. Ed., American Laio Reports (Annotated), 
Lawyers’ Reports Annotated, American Decisions, 
American Reports, American State Reports, American 
and English Annotated Cases, American Amnoiated 
Cases, English Ruling Cases, and British Ruling Oases.” 
As a cyclopedic digest of the reports named, it is use- 
ful in that it does away with the necessity of havijUg re- 
course to the digests of the respective sets. 

American JurispriLdence. Rochester, Lawyers Co- 
operative Pub. Co., 19.36—1948. This set is a complete 
revision of Ruling Case Lato. It diffei’s from the pre- 
ceding work in that it includes citations to the Restate- 
ments, to legal periodicals, and to decisions not puh- 
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lishecl in the annotated, series which have cited Ruling 
Case Law as authority. It is kept to date by pocket 
parts. 

b. English Encyclopaedias. 

Encyclopaedia of the Laws of England. London, 
Sweet & Maxwell, 1897-1898. 12 vols. Supplement, 

1903. 1 vol. This is a mere cyclopaedic digest. 

Encyclopaedia of the Laws of England. 2d ed. 
London, Sweet & Maxwell, 1906-1909. 15 vols. Supple- 
ments, 1913, 1 voL ; 1918, 1 vol. 

Encyclopaedia of the Laws of England. 3d ed. 
London, Sweet & Maxwell, 1938- . vols. 1- . 

ITalshnry’s Laws of England. London, Butter worth 
& Co., 1907-1917. 31 vols. It was kept to date by an 
annual cumulative supplement until 1942. In form it 
is similar to the American legal encyclopedias. 

Halsbury ’s Laws of England. 2cl ed. edited by Lord 
Hailsham. London, Butterworth & Co., 1931-1942. 
37 vols. It is kept to date by an annual cumulative 
supplement. 

Encyclopaedia of Forms and Precedents other than 
Court Worms. London, Butterworth & Co., 1902-1909. 
17 vols. 

Encyclopaedia of Forms and Precedents other than 
Court Forms. 2d ed. London, Butterworth & Co., 
1925-1926. 20 vols. It is kept to date with annual 
cumulative supplements. 

Encyclopaedia of Forms and Precedents other than 
Court Forms. 3d ed. London, Butterworth & Co., 
1939- . vols 1- . This edition will be kept to date 
by pocket supplements. It will be provided with cross 
references to the English and Empire Digest, to Hals- 
bury ’s Complete Statutes of England, and to the All 
England Law Reports. 

Encyclopaedia of Court Forms and Precedents in 
Civil Proceedings, edited by Lord Atldn, London, 
Butterworth & Co., 1937. vols. 1- . 

3. Textbooks and Treatises. 

Textbooks and treatises, vary in authority and usefulness. 
A few only have survived the test of time. Glanvill, for 
example, is commonly accepted as conclusive, for the original 
sources from which he formulated his statements are now 
largely unavailable. The same is true of much of Bracton. 
Britton and Eleta, drawn largely from Bracton, however, 
are not so unreservedly accepted, Littleton’s Tenures is 
still highly esteemed ; and the writings of Lord Coke, while 
no longer regarded as the pronouncements of an ultimate 
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cauthoi'ity, are generally respected. Indeed, most of the 
ti’eatises meiitioiic/l are usually accorded a respect almost 
equal to that awarded judicial precedents. Next in impor- 
tance, is another class of boohs which have had great in- 
fluence on the development of the law; such as, Blachstone's 
Gommentarios, Kent’s Govimentaries, the works of Story, 
and Cooley’s Cmatitiiiional Limitations, Contemporary 
boohs in the same category are Gray on the Erfle against 
Perpetuities, Scott on Trusts, Wigniore on Evidence, and 
Williston on Contracts. In sneh treatises the writers have 
attempted not only to make a dear presentation of the then 
existing state of judicial opinion, but also to examine 
critically the grounds upon which it rests and to formulate 
their own reasoned conclusions with regard to what it ought 
to he. These books represent the results of lifetimes of 
scholarly research and keen analysis, and have more in- 
herent worth than the decisions of the vast majority of 
our too busy courts. Though undei' the doctrine of stare 
decisis, they have not the autliority of judicial precedent, 
their influence in shaping the law iniuy safely be said to 
oxcocfl that of ihe reported decisions of vcj’y many of our 
appellate iribmials. Unfortunately, it must be said that the 
vast majority of oui textbooks arc not of this quality. The 
best of tliom serve a useful purpose, similar to that of an 
article in a standard encyclopedia, hut many of them are 
eoJTipnrativdy woi'tliloss. At host, they provide a starling 
point in a search for authorities with a very general survey 
of the topic in question; but often they are misleading as 
to the state of the law. Familiarity with the names of the 
best texts and treatises is, therefore, a necessity. 

4. Law Dictionaries. 

The first English law dictionary was Rastell’s Exposi- 
tiones Terminorum Legum Anglorum published in 1538 ; the 
first American law dictionary was Bouvier’s Lem Diotionary 
published in 1839. Many works, often loosely referred to as 
dictionaries, merely collect definitions which either courts 
or legislatures have made. Such definitions must be read 
in the light of their context. It is important to remember 
that excerpts of this character can never be relied upon as 
ultimately determining the general legal meaning of a word 
or phrase.' 
a. American. 

Bouvier, John. Law Dictionary and Concise En- 
cyclopedia (Eawle’s 3d ed.), St. Paul, West Pub. Co., 
1914. The same edition was also issued in three 
volumes. This is perhaps the best American law dic- 
tionary. 
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Ballentine, James A. Pronouncing Law Dictionary, 
Eochester, Lawyers Co-operative Pub. Co., 1930. 

Black, Henry Campbell. Law Dictionary. 3cl ed,, 
St. Paul, West Pub. Co., 1933. 

Cyclopedic Laio Dictionary. 3d ed. Chicago, Cal- 
laghan & Co., 1940. 

Judicial and Statutory Definitions of Words and 
Phrases (commonly known as “Words and Phrases”). 
Permanent Edition, 1658 to date, with modern pocket 
part supplementation. St. Paul, West Pub. Co., 1940. 
45 vols. 
b. English. 

Byrne, W. J. Dictionary of English Law. Loudon, 
Sweet & Maxwell, 1923. 

Hughes, G. E. The Packet Law Lexicon. 6th ed. 
London, Stevens & Sons, 1942. 

Hughes, G. R. The Students Law Dictionary. 6th 
ed. London, Stevens & Sons, 1936. 

MozLey, H. N. and Whitely. Concise Law Dictionary. 
5th ed. London, Butterworth & Co., 1930. 

Osborn, P. G. Concise Law Dictionary for Students 
and Practitioners. 2d ed. London, Sweet & Maxwell, 
1937. 

Stroud, D. A. Judicial Dictionary of Words and 
Phrases Judicially Interpreted. 2d ed. London, Sweet 
& Maxwell, 1903. 3 vols. Supp. 1931. 

Sturgess, H. A. C. & A. R. Hewitt. A Dictionary of 
Legal Terms, statutory definitions and citations. 2d ed. 
London, Isaac Pitman, 1940. 

Wharton, J. J. S. Law Lexicon. 13th ed. London, 
Stevens & Sons, 1925. 

Words and Phrases Judicially Defined, by Roland 
Burrows. London, Butterworth & Co., 1943-1945. 5 
vols. (companion to Ilailsham’s ed, o£ Halsbury’s Laws 
of England.) Pocket Parts. It contains sections on 

(1) Interpretation of Documents, and 

(2) General Principles of Drafting. 

5. Legal Periodicals. 

At the present time, there are current in the United States 
more than fifty legal periodicals, such as the Harvard Law 
Beview, published by various law schools ; several more, of 
a general nature, such as the New York Law Review, not 
published by law schools, and more than a dozen periodicals, 
such as the Air Law Remew, devoted to special topics. In 
addition to these periodicals, there are many others, such as 
the American Bar Association Journal, published as the 
official organs of bar associations. All these legal periodicals 
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ai'e fruit ful sources of information. They contain articles 
written by leading judges, professors, and lawyers, on all 
phases of the law. MoreoYor, they generally contain edi- 
torial comments on recent decisions, legislation, and ad- 
ministrative rulings, etc., by tlie most brilliant students in 
orrr schools. The material found in these periodicals is very 
often of even greater value than the treatment of the same 
problem in a ranking treatise or textbook, since considera- 
tions of time and of space ordinarily require a less detailed 
analysis of the topic in works of the latter type. Courts 
have tended to give an ever increasing weight to the 
thorough and scholarly treatments of difficult points of law 
which are found in articles aud editorial comments in the 
foremost law reviews. Indeed, this material is deemed to be 
of such value that Shepard’s Giiations now includes, as 
part of the history of a ease, citations to those local legal 
periodicals which deal with it. There is still another com- 
mon feature of these periodicals which cannot be overlooked 
by the student or the practitioner; to wit, the book review 
and book note sections, commonly included, which evaluate 
the latest conti'ibutions to legal literature. 

In the use of articles in legal periodicals the same pains- 
taking discrimination is necessary as in the use of treatises 
a.n(l of artic.lo.s in legal encyclopedias. 

A brief history of legal periodicals and a list of them, 
British and Amco-ican, will be found in Hicks (Bd ed., 1942). 
pages 196-221 and 512-570. 

A list of current legal periodicals with publishers and 
prices is printed in Legal BMiography and the Use of Law 
Books by Arthur S. Beardsley and Oscar C. Orman (2d ed., 
1947), pages 367-375. 

6. Annotations to Legislation and Selected Cases. 

The annotations found in works containing reprints of 
constitutions, legislation, and selected judicial decisions in- 
clude within a comparatively narrow compass a vast amount 
of material rich in “leads.” The annotations to legislative 
material usually consist of historical notes, editorial com- 
ments, cross references, and notes of decisions. Liberal 
use is generally made of quotations from the documents 
cited, and brief statements of the facts and summaries of the 
conclusions of the court in decisions interpreting the pro- 
visions of statutes ai;e very often set out along with the 
titles and citations of the cases in point. Case annotations 
vary in style from a mere list of important cases in point to 
an exhaustive analysis of the point treated with summaries 
of the cases cited in such form as to bring out the facts 
necessary to an understanding of the distinctions between 
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tliern. They vary in length from a few lines to over a hun- 
dred pages. Excellent case annotations are found in the 
American Law Reports. However, since annotations vary 
in completeness and reliability with the industry and ability 
of the editors, the same exacting discrimination is neces- 
sary here as in the use of all other second arj^ material. 

in. KEY MATERIAL— INDEXES, TABLES, ETC. 

A. Indexes 

1. American Legislative Material, 
a. Constitutional Material. 

(1) Federal. 

(a) Legislative History. 

The Records of the Federal Convention by Max 
Parrand has both a clause index, by which a clause 
can be traced through its various stages in the Con- 
vention, and a general index. 

Documents Illustrative of the Formation of 
the Union of the American Stales compiled by 
Charles C. Tansill has an analytical subject and 
name iiidex. 

The Constitution and the Courts, 3 vols. has a 
general index to Meigs, The Growth of the 
Constitution and to Calvert’s Constitutional Con- 
struction and Interpretation and Notes on the 
Constitution. The table of contents lists each 
article, section, and clause of the Constitution. 

Dehates in the Several State Conventions edited 
by Jonathan Elliot includes a digest of the Con- 
stitution and a general and analytical index. 

The Federalist in its various editions usually has 
either a general index or a synoptical table of 
contents. 

(b) Construction and Interpretation. 

There are elaborate indexes both to the provisions 
of the Constitution and to the notes in the follow- 
ing: The Constitution of the United States, 
Amended to January 1, 1938, Annotated (Sen. Doc. 
232, 74th Cong., 2d sess.) ; The United State Code 
Annotated; The Federal Code Annotated, and 
Notes on the Constitution by Thomas H. Calvert, in 
The Constitution and the Courts. 

(2) State. 

(a) Legislative History. 

As a general rule the proceedings of state con- 
stitutional conventions are not as well indexed as 
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are the proceedings oE the Federal constitutional 
convention. They are therefore difficult to use. 

(b) Construction and Interpretation. 

The majority of the states now have annotated 
compilations of laws. The state constitution is 
usually to be found in the first volume of such com- 
pilations. Copies of the state constitution in 
annotated form may also often be obtained from 
the Office of the Secretary of State, the State 
Librarian, or the State Printer. 

(e) Comparison of State Constitutions. 

The following colleetions of state constitutions 
are available for comparative studies ; 

Tha Federal and State Constitutions^ edited by 
Ben Perley Poore. 2d ed., 1878. 2 vols. 

The Federal and State Constihetions, edited by 
Francis N. Thorpe. 1907. 7 vols. 

The State Constitutions and the Federal Consti- 
tutions and Organic Laws of the Territories and 
Other Colonial Dependencies of the United States 
of America, compiled and edited by Charles 
Kcttleborough. 1918. 

Constitutions of the States and United States, 
which is Volume 9 oE the “Reports of the Consti- 
tutional Convention Committee of Neiv York,’’ 
1938. 

Digest of State Constitutions, edited by J. IT. 
Newman, State Librarian, for Ohio Constitutional 
Convention Commission, 1912, 

Index Digest of State Constitutions, prepared 
for the New York State Constitutional Convention 
Commission, 1915. 
b. Treaty Material. 

(1) Treaties with Foreign Nations. 

The nmst effective aids in finding treaties are the 
lists published by the Department of State de- 
scribed below. A Subject Index of the Treaty 
Series and Executive Agreement Series (Publica- 
tion 291) was issued by the State Department in 
1932. This publication is now out of print but the 
lists therein included may be found in the short 
print of Volume 1 of Hunter Miller’s Treaties and 
Other International Acts. 

List of Treaties submitted to the Senate, 1789- 
193d. (State Department Publication 765). This 
contains a list of all treaties submitted to the Sen- 
ate, 1789-1934, including those that did not go into 
effect; notes to treaties listed; treaties pending in 
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the Senate; ti'eatics awaiting furilier proceedings; 
numerical list of the Treaty Series; and a list of 
the sessions of Congress and special sessions of the 
Senate with the dates thereof. The following 
supplement has been issued; 

Treaties szibmitted to the Senate, 1935~19A4, pro- 
cedure during 1935-1944 ou certain treaties sub- 
mitted to the Senate, 1923-1944 and status thereof 
on Dec. 31, 1944. 1945, 28 pages. (State Dept.) 

List of Treaties siibmitted to the Senate, 1789- 
1931, tuMch Have Not Gone into Norce (1932). 
(State Department Publication 382.) 

General Index to Laivs. . . . 1789-1837, 

compiled by Samuel Burch, and Synoptical Index 
to the Laius and, Treaties, 1789-1851, list and index 
treaties, by countries. 

18 StatxLtes at Large, part 3 (Revised Statutes of 
the United States relating to the District of Colum- 
lia, etc.) contains a “List of Treaties, Chronolog- 
ically Arranged,’’ and an “Index to Public 
Treaties’’ for the period 1778 through 1873. 

Index to Federal Statutes, 1874-1931. On pages 
1137-1148 of this index there is a list of treaties 
arranged by countries. Citations to the Statutes 
at Large are given. 

Department of State Bulletin, formerly Treaty 
Information Bulletin (weekly). Published by the 
State Department since October, 1929. It contains 
current information on treaties, A supplement to 
Bulletin No. 39, Treaty Inf ormation, Decemher 31, 
1932 (Publication 436), contains a classified list of 
treaties in force on December 31, 1932. This in 
turn has been supplemented by Treaties in Force, 
A List of Treaties and Other International Acts 
of the United States in Force on December 31, 1941 
(Publication 2103 (1944) ). Treaties therein con- 
tained are classified under fi.ve principal headings, 
Promotion of Peace, Political, Ilnmauitarian, Eco- 
nomic and Miscellaneous. The list contains refer- 
ences where a treaty or agreement may be found in 
the Statutes at Large, Treaty Series, Executive 
Agreement Series, Malloy, or League of Nations 
Treaty Series. The index is by country and sub- 
ject matter. 

Manual of Collections of Treaties and of Collec- 
tions Relating to Treaties prepared by Denys P. 
Myers. Cambridge, Harvard University Press, 
1922. This manual is perhaps one of the most 
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valuable gnicles to treaty materials. It is not an 
index to individual treaties but a eompreliensive 
catalog' of treatj'- eolloetions. Tlie material is ar- 
ranged under four main headings. Gcuoral Col- 
lections, Collections by States, Collections by Sub- 
ject Matter, and International Administration. 
There is a subject-matter index. 

A Digest of International Law, by John Bassett 
Moore. Washington, Govt. Print. Off., 190G. 8 

vols. 

A Digest of International Law, by Green II. 
Haekworth. Washington, Govt. Print. Off., 1940- 
1944. 8 vols. 

History and Digest of International Arbitration, 
etc., by John Bassett Moore. Washington, Govt. 
Print. Off., 1898. 6 vols. 

International Adjudications, etc., by John Bas- 
sett Moore. New York, Oxford Univ. Press., 1929. 
4 vols. 

Digest of Ihe Published Opinions of Attorneys 
General . . . with reference to Inlernational 
Law, Treaties, etc., by John L. Cadwalader. Eev. 
ed. Washington, Govt. Print. Off., 1877. 

Index to the Opinmts of the Atlornies General 
of the United States . . . oontaining : (1) List 
of Attorneys General; (2) List of Opinions in 
Chronological Order; (3) Digest of Decisions and 
References to Subjects (alphabetically arranged) ; 
(4) List of Acts Cited. Washington, 0. Alex- 
ander, Printer, 1852. (H. Exec. Doc. No. 55, 31st 
Cong., 2d sess.) 

Digest of Opinions of the Attorneys General, 
1789-1876, by Christopher C. Andrews, 

Digest of ihe Opinions of the Attorneys General, 
1789/1881-1906/1921 (vols. 1/16-26/32) in 3 vol- 
umes. 

As an aid in finding historical material relating 
to treaties the following may be mentioned : 

Papers Belating to the Foreign Relations of the 
United States, usually referred to as Foreign Re- 
lations. Each volume is indexed separately and 
there have been two general indexes ; one for years 
prior to 1900 entitled General Index to the Pub- 
lished Yolumes of the Diplomatic Correspondence 
and Foreign Relations of the United States, 1861-- 
1899 (1902) and Papers Relating to the Foreign 
Relations of the United States, General Index 
1900-1918 (1941). This latter index does not 
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cover the volumes for the years 1914-1918 dealing 
with the World War aad the Eussian Eevolution. 

Index to United States Documents Relating to 
Foreign Affairs, 1826-1861. This index was edited 
by Adelaide Hasse for the Carnegie Institution 
(Carnegie Institution Pnhlications, No. 185, 1914r- 
21), 3vols. 

(2) Indian Treaties. 

Indian Affairs, Laws and Treaties, compiled to 
June 29, 1938, edited by Charles J. Kappler. 5 
vols. Volume 4 contains index for volumes 1 
through 4. Volume 5 has its own index. 

Eandioolc of Federal Indiam, Law, by Felix 
Cohen. Washington, Govt. Print. Off., 1942. Con- 
tains valuable references to Indian treaties. It is 
well indexed, 
e. Statute Material. 

(1) Federal. 

(a) Indexes to Statutes. 

General Index to the Laws . . . from 
March 4, 1789, to March 3, 1827, including all 
Treaties Entered into between Those Periods, 
etc., compiled ... by Samuel Burch. 
Washington City, William, A. Davis, 1828. 
This index includes personal, private and local 
acts. 

Synoptical Index to the Laws and Treaties 
. . . from March 4, 1789 to March 3, IBSl. 
Boston, G. C. Little and J. Brown, 185^ This 
index covers local, personal, and temporary 
laws as well as general and permanent. 

Consolidated Index to the Statutes at Large 
. . . from March d, 1789 to March 3, 1903. 
Washington, Govt. Print. Off., 1906. 4 vols. 
This index is not generally available since only 
25 copies were printed. Copies may be con- 
sulted in the Library of Congress and in the 
Library of the U. S. Senate. 

Index Analysis of the Federal Statutes 
(General and Permanent Law), 1789-1873, 
compiled by Middleton G. Beaman and A. K. 
McNamara. Washington, Govt. Print. Off., 
1911. 

Index to the Federal Statutes, 1874-1931, 
General and Permanent Laws contained in the 
Revised Statutes of 1874 and Vohmes 18-46 
of the Statutes at Large, compiled by Walter 
H. McClenon and W. G. Gilbert. Washington, 
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Go'vt. Priiit. Off., 1933, This iudex includes 
laws intended to he oi; a permanent character 
at the time oL‘ their passage; ]5rovisions re- 
pealed; provisions superseded; and provisions 
no longer in lorce. 

Revised Sta1:%ites, 1873 and 2d ed., 1878. 
There is an index in the back of these volumes. 

It should be noted that the topic approach 
to the Revised Statutes and the United States 
Code, United States Code Annotated, Fede7’al 
Code Annotated is hampered by the fact that 
material on a given topic may be classified in 
two or more categories. It is, therefore, nec- 
essary to rely heavily on the general indexes 
in using these works. 

United States Code (1946 ed.). There is an 
elaborate index in a separate volume. The 
index to the cumulative supplement is in the 
back of the volume. 

United States Code Annotated and Federal 
Code Annotated have general index volumes 
which are kept up to date by annual pocket 
])ari,.s. 

United Slates Coda Congressional Service. 
Kach bound voLnnie is indexed and the pam- 
plilet suppknuciits carry cumulative indexes. 

The Legislative lloferonee Service, Federal 
Law Section, of the Libraiy of Congress main- 
tains an elaborate index on cards of Federal 
legislation which includes a section on tempo- 
rary, private, local, and special as v?ell as 
permanent, public, and general acts, etc. 

Other than the General Index-, 1789-1827, 
and the Synoptical Index, 1789-1851, there is 
no published index of temporary, private, local, 
and special acts. To find them when only the 
date is known it is necessary to use the index 
or the chronological list in part 2 of the proper 
volume of the Statutes at Large or for recent 
acts the index to the 77. S. Code Congressional 
Service. 

Temporary Acts such as the War Powers 
Acts are included in the U. S. Code, official 
and annotated editions. 

The District of Columiia Code, 1940 ed., in- 
cludes Federal laws of a local nature which 
are general in their application to the District. 

Digest of Puhlic General Bills, published 
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since 1936 by the Legislative llcfereiiee Serv- 
ice, Federal Law Section, of the Library of 
Congress, contains in addition to notes on the 
progress of bills and a digest of their provi- 
sions, a subject index. Bills are arranged by 
number. 

The TJ. S. Code Cmigressional Service also 
indejies bills. 

(b) Catalogs of Committee Reports and Hear- 
ings. 

Checklisi of United States Pullio Docu- 
ments, 1789-1909 (3d ed., 1911). This is not 
an analytical dictionary catalog. Committee 
reports and hearings are listed under the 
names of the committees in which they origi- 
nated. Where a report or hearing is part of a 
numbered series, no title is given. The entry 
simply refers to the volume number, part 
number, series title, and document or report 
number. This fact, as well as the lack of an 
index, makes any use of this Checklist difficult. 

Semi-monthly List of Selected United States 
Government Publications (July 11, 1928 to 
date), This is a subject index. Reports and 
Hearings are listed under the headings “Re- 
ports” and “Hearings” respectively. 

Monthly Catalog of United States Public 
Documents (January 1895 to date). The 
catalog for each month is generally published 
at the end of the next succeeding mouth. As 
in the Checklist, reports and hearings are 
arranged in the catalog under the names of the 
committees in which they originate. A subject 
index, however, is issued at the end of each 
year. 

Catalogue of Public Documents of .. . 
Congress and all Departm&nts of Oovennent 
of the United States (1895 to date). This cata- 
log known as the Document Catalog, is 
issued biennially. It supersedes the Monthly 
Catalog for the same period. Reports and 
hearings are recorded under the subjects in- 
cluded with cross references to them listed 
under the bill and resolution numbers and the 
names of committees. 

Calendar of the House of Bepresentatives 
(Daily Edition). Committee reports may be 
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found by an examitiaiiou of tlie legislative 
history which is recorded after the hill number 
in the numerical list of bills and resolutions. 
A subject index is issued ou Monday of each 
week. 

Calendar of the Rouse of Representatives 
and History of Legislation (Final Edition). 
In addition to a complete legislative history of 
all bills and resolutions -whieh have become 
law, and of bills which have failed to become 
law, it contains a separate list of bills which 
were killed by the executive’s “Pocket veto.’’ 

Congressional Record. In the bi-weekly and 
final indexes the history of hills and resolu- 
tions is carried under the hill number. 

Index of Congressional Committee Hearings 
(not confidential in character) prior to March 
4, 1935, in the United States Senate Library 
(1935) and Supplement for January 3, 1935 
to January 3, 1939. Hearings are recorded 
under subject, committee, and bill number. 
The bill number index is of little use to anyone 
who is without access to the Senate Library be- 
cause the reforcnccs given therein are available 
only in that library. 

Index of Congressional Committee Hearings 
prior to Jan. 3, 1939, in Library of House of 
licpresentativcs, compiled by W. Perry Miller. 

Congressional Record. Committee Reports 
may be located by means of the legislative 
history whieh is given after the bill number in 
the numerical list of bills and resolutions. 
There are eight of these numerical lists ; Senate 
hills; Senate joint resolutions; Senate concur- 
rent resolutions; Senate resolutions; House 
bills; House joint resolutions; House con cur- 
rent resolutions; and House resolutions. 

(2) State. 

(a) Indexes to Statutes. 

Session laws, compilations, revisions, and 
codes are for the most part elaborately indexed 
both in official and nnoffieial publications. 
Systems of indexing and classification, how- 
ever, vary not only from state to state but also 
from one publication to another. It is neces- 
sary, therefore, to search the subject from 
many different angles and under many differ- 
ent aspects. 
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The geaeral and permanent legislation of all 
states is indexed in the followihg : 

New York State Library Bulletin. Legisla- 
tion. (Albany, 1899-1910.) This set is made 
up of: Yol. 1, Legislation by States, 1890-94; 
vol. 2, 1895-98; Yol. 3, 1899-1901 ; vol. 4, 1902; 
vols. 5-10, 1903-08. Volumes 1-4 are Com- 
parative Summaries and Indexes; Volumes 5- 
10, Year Books of Legislation. 

Loose-Leaf Index to Legislation, compiled 
and edited by G. Elstner "Woodward. Ann 
Arbor, Bureau of Government, University of 
Michigan, 1919- . 

State Law Index; an Index and Digest to 
the Legislation of the States of the Vnited 
States, 1925/26 to date. Washington, Govt. 
Print. Off., 1929 to date. This index is pre- 
pared by the State Law Section of the Legisla- 
tive Reference Service of the Library of 
Congress. It is kept current by the Monthly 
Stmmary of State Legislation which is issued 
by the same authority in processed form. 

State Law Index Special Report Series, 
1938-1942. It is proposed to print in this 
series annual bibliographies, such as Sources 
of Information on Legislation — a list of all 
published material official and unofficial, re- 
porting the legislative bills and enactments of 
the various State legislatures. 

State Law Digest Report Series, 1938-1945. 
In this series will he published bibliographical 
information concerning such topics as Current 
Ideas in State Legislatures. 

C. G. H. Advance Session Laics Reports. 
Indexes and reports new laws as passed by 
state legislatures immediately following ap- 
proval or enactment either for selected states, 
all subjects, or for selected subjects, all states. 

Special subject loose-leaf services index and 
report basic legislation on their respective sub- 
jects and also, currently, the new laws passed, 
(h) Catalogs of Committee Reports, Hearings, etc. 

Monthly Checklist of State Publications, 
1910 to date. Washington, Govt. Print. Off., 
1910 to date. This work lists only those docu- 
ments which are received by the Library of 
Congress. It is, however, reasonably compre- 
hensive. 
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State Publications; a Provisional List of the 
Official Publications of the Several States of 
the United States from their Organization, 
edited by Kicliard R. Bowlrer. New York, Tlie 
Publiahers' Weekly, 1908. 4 vols. 

Special subject loose-leaf services index and 
report documents setting forth the legislative 
history and interpretation of the basic law on 
their respective subjects as well as on the new 
laws passed. 

(3) Indians. 

Indian Affairs, Laws and Treaties, compiled to 
June 29, 1938, edited by Charles J. Kappler, 5 
vols. Volume 4 contains index for volumes 1 to 4. 
Volume 5 has its own index. 

Statutory Compilation of Indian Law Survey 
(1940), edited by Felix Cohen. 46 vols. mimeo- 
graphed. 

Handbook of Federal Indian Law, by Felix 
Cohen. Washington, Govt. Print. Off., 1942. Con- 
tains valuable references to Indian treaties, also 
an excellent bibliography, in addition to a discus- 
sion of general laws relating to Indians. It is well 
indexed. 

d. Rules and Regulations ot Administrative Commissions, 
Boards and Officers. 

(1) Federal. 

(a) Old Material. 

The Monthly Catalogue of United Nations 
Public Documents (1895 to date). Materials 
are arranged in the catalog under the names 
of the issuing ofdces. A subject-index to the 
catalog is issued annually. 

The biennia^ Document Catalog (1893 to 
date). This is an analytical dictionary- 
catalog with entries under both the issuing 
authority and the subject matter. 

(b) Current Material and That Now in Foree. 

The Federal Register (1936 to date). 
Monthly, quarterly, and annual indexes are 
published for the daily issues of this publica- 
tion. 

Code of Federal Regulations (1938 to date). 
Index to basic set and indexes to volumes of 
Cumulative Supplement, and to Annual Sup- 
plements. (New Code to appear in 1949.) 

The United States Law Week (1933 to date) . 
A bi-monthly and semii-annnal oumulative 
General Topical Index are issued. 
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Tie TJnilad States Code Congressional Serv- 
ice. Cumulative index in pamphlets and a lull 
index in bound annual volumes. 

G. C. H. Federal Adniinistr alive Procedure, 
General Topical Index to tie basic compila- 
tion, and tbe Cumulative Index to new de- 
velopments and new matters. 

Pike and Fischer’s Administrative Law 
Service lias a general index to basic work and a 
cumulative index to current material. 

Loose-leaf services are available, as well, for 
the various fields of administration. These are 
all elaborately indexed. 

(2) State. 

Monthly ChecJclist of State Puhlications (1910 
to date). 

Indexes for the loose-leaf services are also avail- 
able for the various fields of state administration, 
e. Proclamations and Executive Orders. 

(1) Federal. 

The proclamations and Executive Orders of the 
President of the United States are listed in : 

The various indexes to the Statutes at Large and 

The indexes to both the United States Code An- 
notated and to the Federal Code Annotated. 

There are two special indexes ; 

Presidential Execiitive Orders, Oet. 20, 1862 to 
Dee. 29, 1938, compiled by W. P. A. Historical 
Kecords Survey . . . New York, Archives 
Publishing Co. (a division of Hastings House), 
1944. 2 vols. (vol. 1, List of Executive Orders No. 
1-8030, vol. 2, Index). 

List and Index of Presidential Executive Orders, 
unnumbered series, edited by Clifford L. Lord. 
Newark, Historical Eecords Survey, Work Projects 
Administration, 1944, 389 pages. 

U. S. Code Congressional Service carries them in 
the annual index. They are also listed in the follow- 
ing publications: 

The Monthly Index, under the heading President 
of the United States, and in its annual index under 
the special subject; 

The biennial Document Catalog both under the 
heading President of the United States and under 
the special subject; 

The Federal Register in its monthly and annual 
index under the heading President of the United 
States; and 
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The looHe-leaf services wliieli cover the respective 
fields affected by the Proclamations a,nd Orders. 

(2) State. 

The Proclamations and Excoiitivo Orders o£ 
governors are indexed in the volumes o£ session 
lavs and in the various collections of Messages and 
Papers. 

The loose-leaf services which cover the respective 
fields affected by the Proclamations and Orders, 
f. Rules of Court. 

(1) Federal, 

United States Code Annotated. General Index. 

Federal Code Annotated. General Index. 

United States Supreme Court Digest, Vol. 16. 
Each set of rules is indexed separately. 

Federal Rules Service. Federal Index. 

Babbitt. New Federal Buies of Civil Procedure, 
etc. This volume contains separate indexes to ; 
Federal Rules of Civil Px’ocedure-, Rules oC Federal 
Crlmuml Appellate Pi-ocedurc; and Revised Rules 
o£ the Supreme Court. 

Cyclopedia, of Federal Procedure, Civil and 
Criminal, 2d ed. There is a general index in Vol- 
ume 14 wliicli is supplemented by the index in the 
bae.k ol.' tlio annual Cumulative Supplement. 

Moore. Federal Practice. There is an index iu 
Volume 8 which covers the matter in all three 
volumes. 

Olilinger, Jurisdiction and, Practice of the 
Courts of the United States. Rev. ed. There is a 
separate index for each volume. 

(2) State. 

The rules of court of the various state and fed- 
eral courts may be found by means of a chart of 
court rules which was published as part of Court 
Buies — Where to Find Them, by Helen Van G. 
Harris, in 33 Law Library Journal 127-129 (July, 
1940). 

Local practice books usually eoutain indexes for 
the rules of local state courts. 

g. Rules of Procedure of Departmental Courts, Bureaus, 
and Administrative Agencies. 

(1) Federal. 

Graake. Federal Reference Manual. This volume 
contains separate indexes for: Federal Trade 
Commission; General Land Office; National Bitn- 
minous Coal Commission; United States Board of 
Tax Appeals ; and United States Tariff Commis- 
sion. 1939. 
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Code of Federal Begulaiions. Indexes to vol- 
umes Cumulative Supplement, 1943, and indexes 
to later annual supplements. 

Federal Register. Rules of procedure are listed 
in the monthly and annual indexes under the 
names of the agencies. 

Loose-leaf Serviees. The services include the 
rules of procedure for the respective agencies and 
index them in their cumulative indexes. 

G. G. H. Federal Administrative Procedure. 
General Topioal Index to the basic compilation, 
and the Cumulative Index to new developments 
and new matters. 

Pike and Fischer’s Administrative Law Service 
has general index to basic work and a cumulative 
index to current material. 

The United States Law Week and The United 
States Congressional Service index selected rules. 

(2) State. 

The indexes of the loose-leaf services for state 
administrative law are the only generally available 
keys to the rules of procedure for state agencies. 

2, English Legislative Material. 

(a) Treaty Material. 

League of Nations. Treaty Series. General Index, 

1920-31 (Vols. I-CVIII). 4 vols. 

Indexes to “Sessional Papers’’ listed below. 

(b) Statute Material, 

(1) Indexes to Statutes. 

Chronological Table and Index of the Stahites. 
2 vols. (Annual). 

Vol. 1: “Chronological Table of All the Stat- 
utes.’’ 

Vol. 2; “Index to the Statutes in force.’’ 

Consolidated Table of Statutes arranged in 
Chronological Order (Volume 21, Halsbury’s Stat- 
utes of England, 1931) supplemented by Chron- 
ological Table of Statutes in amiual cumulative 
supplements. 

General Index (Volume 22, Halsbury’s Statutes 
of England, 1931) supplemented by Index in annual 
cumulative supplements. 

Index to Local Acts, consisting of Classified Lists 
of the Local and Personal and Private Acts from 
44 Geo. Ill (1801) to 62-3 Viet. (1899). London, 
H. M. Stationery Off., 1900. 
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(2) Catalogues of Committee Reports and Hearings. 
Catalogva of Parliamentary Papers, 1801-1900, 
with a few ol; earlier date (London, P. S. King & 
Son). Supplementary volumes have been pub- 
lished for the year’s 1901-1910, and 1911-1920. 

(a) Offiieial Indexes to Parliamentary Papers — 
House of Commons. 

General alplialetical index to the bills, re- 
ports, estimates, accounts, and papers pre- 
sented by order of the House of Commons, and 
to the papers presented by command (London, 
H. M. Stationery Office). 

1852-1899 (1909). 

1900-1909 (1912) (Pari. 1911, H. of C. Re- 
ports & Papers, 351). 

1910-1919 (1927) (Pari. 1927, 11. of C. 
Reports & Papers, 169). 

1920-1928/29 (1931) (Pari. 1930, H. of C. 
Reports & Papers, 8). 

General index of Aceounts and Papers, Re- 
ports of Commissioners, Estimates, etc. printed 
by order of the House ol: Commons or pr.=)- 
seiiLod by eominaiul; 

1801-1852 (1853). 

1801-1852 (1938) II. of C. Reports (Re- 

print) . 

General Index to the bills pi’inted by order 
of the House of Commons, 1801—1852 (1854). 

General Index to bills, reports, accounts and 
other papers printed by order of the Plouse of 
Commons ; 

1801-1832 (1833) (Pari. 1833, H. of C. 

Rejiorts & Papers, 737). 

1832-1844 (1845) (Pari. 1845, H. of C. 

Reports & Papers, 396-1). 

1845-1850 (1850) (Pari. 1850, II. of C. 

Reports & Papers, 698) . 

1852/53-1868/69 (1870) (Grt. Brit. Pari. 
1870, 469-1). 

1870-1878/79 (1880) (Pari. 1880, I-I. of 

C. Reports & Papers, 140) . 

1880-1889 (1890) (Pari. 1890, H. of C. 

Reports & Papers, ). 

1890-1899 (1900) (Pari. 1900, H. of C. 

Reports & Papers, ). 
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General Index to the reports of select com- 

TT] ; 

lsbl-^1852 (1854) (Pari. 1854, H. of C. 

Accounts & Papers, 32). 

(b) Official Indexes to Parliamentary Papers- — 
House of Lords. 

General Index to the Sess. Papers printed 
by order of the House of Lords or presented 
by special command : 

1801-1859 (1860) 

1859-1870 (1872) 

1871-1885 (1886) 

General Index of the Sess. Papers printed by 
order of the House of Lords or presented by 
Special command; 

1801-1859 (1938) (Eepriut). 

An Annual Index was published for each 
year, 1886-1909. 

3. Indexes to Digests, 
a. American. 

(1) Key-Numbered Digests. The index book for all 
koy-numbered digests is called a Descriptive Word 
Index. These word indexes contain several thousand 
“catchword titles, the extracted salient words from 
cases, under which references are given to the Topic 
and Key-Number digests . . . where eases involv- 
ing or relative to such eatchwmrds are digested.’’ 
Where the word index, as in the case of the American 
Digest System, consists of more than one unit, each 
succeeding index unit includes only new catchwords or 
new developments of the concepts represented by catch- 
words in former units. 

The American Digest System has a Descriptive 
Word Index for the First and Second Decennial, 
1896-1916 ; the Third and Fourth, 1916-1936 ; 
Fifth Decennial, 1936-1946; the General Digest, 
2d Series ; and a paper-hound cumulative supple- 
ment containing the most recent materials. 

There is an Index in Vol. 50 of the Century Di- 
gest. 

The National Reporter System unit digests have 
a descriptive word index which is supplemented hy 
a cumulative pocket part. 

The state digests based on the key-number sys- 
tem of classification each have descriptive word 
indexes supplemented by cumulative pocket parts. 

(2) Other Digests. Nearly all digests are indexed. 
The indexes vary greatly in form and content. 
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(3) Selected Case Scries Digests. 

L. R. A. Word Index. This is “a master index 
to the Complete L. B. A. Digest and the Complete 
L. R. A, Index to notes (the Desk Book) which 
covers all the deeisons and annotations in the en- 
tire series ol the Lawyers’ Reports Annotated.” 
Since the scheme of classification of the Complete 
L. B. A. Digest is used in the American Law Re- 
ports Digest, the L. R. A. Word Index serves as a 
key to much of the material in that set. 

Complete Word Index of Annotations in “Ameri- 
can Law Reports” covering Volumes 1-100 of A. 
L. R. A supplementary volume 4 was issued in 
1943, covering Volumes 101-145. The set is kept 
current by annual pocket parts, 
b. English Digests. 

(1) General. 

JSnglish and Empire Digest. A comprehensive 
Index forms Volumes 47 and 48 of the set. 

Mews’ Digest of English Case Law. 2d ed. A 
Subject Index, 1936-40. 

(2) Special. 

English Ruling Cases. A General Index in Vol- 
ume 2(i and its supplement in Volume 27 serve as 
a digest for the set. 

British Ruling Cases. There is a cumulative 
Index-Digest, covering Volumes 1-10 in Volume 
10 ; and a cumulative Index-Digest, covering Vol- 
umes 11-16 in Volume 16. 

All England La%o Reports. There is a cumula- 
tive annual Consolidated Table of Cases and Index. 

4. Indexes to Annotations. 

a. Complete Index to Notes in the Vovited States Supreme 

Court Reports, L. Ed. (Digest of United States Su- 
preme Court Reports, Volume 1). 

b. Selected Case Series. 

Trinity Series. 

List of Important Notes in “American Deci- 
sions,” “American Reports” and “American State 
Reports.” This index does not include material 
in volumes 101-140 of the “American State Re- 
ports.” 

“American Decisions” and “ America/n Re- 
ports.” There is a separate Index to Notes in Vol- 
ume 1 of Eapalje’s Digest. 

“American State Reports.” There is a separate 
Index to Notes in Volumes 4 and 5 of Green’s 
Digest. 
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American and English Annotated Gases. 

Complete Index to Notes in “Annotated Cases,’’ 
from 1 Ann. Cas. to Ann. Cas. 1918 B. 

There is also a separate Index to Notes for Vol- 
umes 1-20 in Volume 2 of the Annotated Gases Di- 
gest. 

American Law Reports. 

A. L. R. Cumulative Indexr-Digesi mentioned 
under Digests above is a combined index to cases 
and annotations. Complete Word Index to Anno- 
tations. This index covers Volumes 1-100 in 3 
volumes and Volumes 101-145 in a 1943 Supple- 
mentary Volume 4. It is kept up by pocket 
supplements. 

English Ruling Gases. 

General Index in Volumes 26 and 27. 

British Ruling Cases. 

Index-Digest in Volume 10 and the Index- 
Digest in Volume 16 together form an index to all 
notes therein. 

c. Special Subject Series. 

Negligence and Compensation Cases, Annotated. 
There is an index to annotations in Volume 2 of the 
Common-Sense Index. 

d. Case Notes in Legal Periodicals. 

Jones and Chipmau. Index to Legal Periodicals. 
Vol. 3 (1898-1908) contains a Case Note Index. 

American Association of Law Libraries. Index 
to Legal Periodicals. The volumes from 1917 to date 
contain Case Note Indexes. 

5. Indexes to Encyclopedias, 

American. 

Cyclopedia of Law and Procedure (“Oyc’’). Com- 
bined Index and Concordance. 

Corpus Juris. Descriptive-Word Index and Con- 
cordance. 

Corpus Juris Secundum. Pact index arranged by 
topics in the hack of each volume. 

Ruling Case Law. Index in the back of each volume ; 
a fact index for the whole set in the hack of Volume 28 ; 
and a Complete R. C. L. Index, in two volumes, which 
covers volumes I to 28 of the original set and volumes 1 
to 8 of the Permanent Supplement, Recent material is 
included in a pocket supplement. 

American Jurisprudence. Index in the hack of each 
volume. 
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English. 

JIalshttry’s Laws of England. Index in the back of 
each volume and a General Index in two volumes (Vol- 
umes 30 and 31). 

Jlalshury’s Laws of England, or HailsJiam’s Edition. 
Index in each volume and atleneral Index, vols. 36-37. 

Encyclopaedia of the Laws of England. (2ded., 1906- 
18). Index in the back of each volume and a General 
Index in Volume 15. 

Encyclopaedia of the Laws of England. (3d ed., 

1938- ). 

Encyclopaedia of Forms and Precedents (2d ed., 
1925-26). Index in the back of each volume and a 
General Index in Volume 20. 

Encyclopaedia of Forms and Precedents (3d ed., 

1939- ). Index in the back of each volume. 

Encyclopaedia of Court Forms amd Precedents. 

(1937- ). Index in the back of each volume. 

Indexes to Legal Periodical Literature. 

Jones and Chipman. Index to Legal Periodical Litera- 
ture. 

Vol. 1: 1791-1886, edited by Jones 
Vol. 2 : 1887-1899, edited by Jones 
Vol. 3 : 1898-1906, edited by Chipman 
Vol. 4: 1908-1922, edited by Chipman 
Vol. 5 : 1923-1932, edited by Chipman 
Vol. 6 : 1932-1937, edited by Chipman 
All six volumes contain both an Author and a Subject index. 
In Volumes 1-2 authors’ names are followed by page refer- 
ences to the Subject Index. In Volumes 3-5 the authors’ 
names are followed by both titles and citations. Volume 3 
(1908-1922) is the only volume which contains a Case Index. 

American Association of Law Libraries, Index to Legal 
Periodicals. This set contains an annual volume for each 
year since 1908. All volumes include Author and Subject 
Indexes. Volumes from 1917 to date also include Case 
Indexes. Beginning with the volume for the year 1926 the 
annual volumes are cumulated once every three years. The 
index is pnblished in the months of September, November, 
January, March, May, and July. The November, January, 
and May issues are cumulative. The July issue is cumula- 
tive for the year. 

C. G. H. Legal Periodical Digest, 1928 to date. This 
is a loose-leaf service which includes a classified digest 
of selected articles from leading legal periodicals; and, in 
addition, a cumulative topical index. 
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Current Legal Thought, 1935 to date. Each, number of 
this peridocial includes digests of selected leading articles; 
a topical index to legal periodicals ; and an index to selected 
legal articles in nonlegal periodicals. 

In addition to such standard indexes thej'e are in certain 
legal periodicals annnSl indexes of limited scope — e.g., those 
found in The American Bar Association Journal, The Jour- 
nal of Air Law, and the Tulane Law Review. 

B. Notes on Eepobted Cases 

1. Bose’s Notes to United States Reports. 

The set was originally issued in twelve volumes in 1901, 
and a revised edition in twenty volumes, in 1917-1920. 
These annotations to the decisions of the United States Su- 
preme Court list all the cases in which each decision has been 
cited by state or Federal courts, and indicate the disposition 
of the point for which it was cited. 

2. Notes to various state reports. 

Notes on Minnesota Reports. These notes were published 
in 1911 and cover volumes 1 to 100 Minnesota Reports. 
They “trace out every citation of each Minnesota case by 
any court of last resort in this country, showing how it has 
been applied, developed, strengthened, limited, or in any 
way aifected by later decisions that have cited it as a 
precedent.’’ 

Note.s of a similar type have been published for California, 
Illinois, Indiana, Iowa, Nevada, New York, North and South 
Dakota, Oklahoma, and Texas. The chronological arrange- 
ment of these sets has been abandoned by the editors of the 
notes on the Kentucky and Tennessee reports who have 
instead arranged the materials in accordance with an alpha- 
betical system of classification. 

3. L. R. A. Cases as Authorities. 

This set was published in 1913 in six volumes. It includes 
references to all subsequent eases in the United States in 
which any case in volumes 1-70 L. R. A. has been cited or 
referred to; and also each instance in which any case, re- 
ported in the L. R. A. has been cited in any later annotations 
of Lawyers’ Reports Annotated, American State Reports, 
English Ruling Cases, British Ruling Gases, or United. States 
Supreme Court Reports through the year 1912. This set 
also records the affirmance or reversal of any L. R. A. case 
hy the United States Supreme Court. The L. B. A. Cases 
as Authorities were bound in the back of those sets of 1-70 
L. R. A. which were issued as an “extra annotated edition” 
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in 1915. Anotlior sncli edition was issued in 1923 witli 
Miipplemeiitary inites bringing the contents to 1922. 

4, Notes to Amc.ricmi Nensioiis and American Reports. 

This twenty volume set records the history of the cases 
reported in American Decisions and American State Reports 
in somewhat tiic same manner as L. R. A. Cases as Authori- 
ties collects materials with reference to the cases in L. E. A. 

5. Extra^Annotations to English Ruling Gases. 

This two volume set is similar in form and content to its 
American predecessors. Moreover, it includes both English 
and American case material. 

Anglo-American legal periodicals have for many years 
contained sections composed of notes on important cases. 

C. Tarles 

1. Tables of Statutes ; American. 

a. Tables of Statutes, etc., construed. 

U. S. Reports and its advance siiects contains a 
“Table of Statutes Cited in Opinions’’ which includes 
Statutes of XJ. S., Statuhis of States and Territories, 
Treaties, and h’oiangn Statutes. The Constitution is 
covered in the Index luuler Constitutional Law. 

Lawyers’ Edition and its advance sheets contains a 
“Table of Statutes, Constitutions, Proclamations, and 
Treaties Cited and Construed’’ which includes XT. S. 
Constitution, Acts and Eesolntions of Congress, Joint 
Besolutions, XJ. S. Bevised Statutes, Judicial Code, 
Criminal Code, XJ. S. Code, Treaties with Foreign Na- 
tions and the Indians, Proclamations and Executive 
Orders, States, Territories, D. C. aiicl Insular Posses- 
sions. 

Supreme Court Reporter and advance sheets contains 
a table of “Statutes Construed” including XJ. S. C. A., 
Constitution, Statutes at Large, Joint Resolutions, Re- 
vised Statutes, Executive Orders, Proclamations, Trea- 
ties, Conventions, States. 

Federal Beporter and Federal Supplement have 
tables of “Statutes Construed.” 

Most of the recently published volumes of state re- 
port, s include tables of statutes and constitutional pro- 
visions construed in the eases reported. The volumes 
of the National Reporter System and their advance 
sheets also include tables of statutes construed. And 
many of the American digests include tables of statutes 
construed. 
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b. Tables of Statutes Repealed and Amended. 

“Table of Repeals and Amendments of Statutory 
Provisions” (Index io Federal Statutes, 1874-1931). 

See also Tables in Z7. S. Code, TJmted States Code 
Annotated, Federal Code Annotated, and Mason’s 
United States Code Annotated and their supplements 
and pocket parts. 

Most compilations of state statutes include Tables of 
Statutes Repealed, etc. 

c. Decisions on the Constitutionality of Legislation. 

“Provisions of Federal Law Held Unconstitutional 
by the Supreme Court of the United States.” Pre- 
pared by W. C. Gilbert of the Legislative Reference 
Service, Library of Congress. Washington, Govt, Print. 
Olf., 1936. (Reprinted in Creation of the Federal Judi- 
ciary (Sen. Doc. 91, 75th Cong., 1st sess.)). 

“Summary of Major Legislation and of Federal 
Court Decisions on Its Constitutionality, 73d-76th Con- 
gress, 1933-1940.” Prepared by W. H. McOlenon, of 
the Legislative Reference Service, Library of Congress. 
(Sen. Doe. 49, 77th Cong., 1st sess.). 

“Summary of Major Legislation and of Federal 
Court Decisions on Its Constitutionality,” First Session 
of 77th Congress (1941). (Sen, Doc. 203, 77th Cong., 
2d sess.) . 

d. Tables of Statutes by Popular Name. 

Federal Acts cited hy Poimlar Names, to January 1, 
1947. New York, The Prank Shepard Co., 1947. This 
is kept current by supplements and is periodically re- 
vised. 

“Official or Popular Names of 'Statutes, Treaties, and 
Proclamations,” (Index to Federal Statutes, 1874- 
1931). 

“Acts by Popular Name” (U. S. Code, “Tables and 
Index” volume, and Supplement). 

“Table of Acts cited by Popular Name” (Z7. S. C. A., 
Index volume, and Pocket Part). 

“Table of Statutes by Popular Names” (Digest of 
United States Supreme Court Reports, Volume I and 
pocket part). 

“Popular Name Acts” (Annual volumes and pam- 
phlet supplements of United States Code Congressional 
Service). 

2. Tables of Statutes : English. 

a. Tables of Statutes Construed. 

“Table of Statutes Judicially Considered” (Mews’ 
Digest, 1925-1935 Supplement. Volume 1 and sections 
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in tlie Annual Dujcsi and cnmnlative quarterly supple- 
ments) . 

“Statutes, etc.’’ {All England Law lieporls Anno- 
tated, ‘ ‘ Consolidated Table of Cases and Index’ ’) . Tliis 
table lists all Statutes and Statutory Rules and Orders 
wMch have been dealt -witli in the reported eases. It is 
a cumulated list with annual cumulations from 1936 to 
date, supplemented by similar lists in the bound vol- 
umes and advance sheets of the reports. 

For the construction of English statutes by the 
United States Supreme Court, see Volume 1 of Digest 
of the United States Supreme Court Reports, “Table 
of Statutes, etc.. Cited and Construed.’’ 
b. Tables of Statutes Repealed. 

Chronological Table of all the Statutes (Chronologi- 
cal Table and Index of the Statutes. Volume 1). This 
table is issued annually, 
e. Tables of Statirtes by Popular Name. 

Popular or Short Titles of Statutes (Craies, W. P. 
'Treatise on Statute Law, 2d cd., 1911, pp. 607-662). 

Table ol! Short and Popular Titles (Chitty’s Statutes 
of Practical Utility, 6th ed., London, .1913, Volume 16). 
Kept iq) by Table in annual voluiucs. 

Table of Short and J^opnlar Titles (Everyday Statutes 
Annotated. 1929. Vobnne 4.) Table of Short Titles 
is eon turned to 1931 in Consolidated Supplement, 
d. Tables of Statutes in Force. 

Index to Statutes in Force (Chronological Table and 
Index of the Statutes. Vohxme2). This table is issued 
annually. 

Consolidated Table of Statutes (Halsbury’s Complete 
Statutes of England. Volume 21). Kept up by table 
in Cumulative Supplements. 

3. Tables of Cases : American. 

a. Tables of Cases Reported and Cited. 

Tables of Cases Reported are to be found in nearly 
all modern volumes of cases-e.g., recent volumes of 
United States Seporfs-and many volumes or sets have 
in addition Tables of Oases Cited. Most text books 
have Tables of Cases Cited. 

b. Tables of Cases Digested. 

Almost all digests contain a table of cases digested. 
The Table of Cases of the American Digest System con- 
sists of ; 

Table of Cases, Century and First Decennial Digests, 
1658-1906. 5 vols. 

Table of Oases, Second Decennial, 1907-1916. 1 vol. 

Table of Cases, Third Decennial, 1916-1925. 1 vol. 
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Tabic of Cases, Fourth Decennial, 1926-36. 1 vol. 

Table of Cases, Fifth Decennial. 1936-46. 1 vol. 

General Digest, 2d 19,56 — There is a table of eases 
digested in each semi-annual volume, and in each 
monthly supplement. 

The Table of Cases for the American Digest System 
purports to list under the names of plaintUSs all cases 
decided by courts of last resort in America from 1658 
to the present date. 

c. Tables of Cases, Defendant-Plaintiff. 

Many of the newer key-number digests, such as 
U. S. Supreme Gotert Digest, Federal Digest, etc., have 
tables listing eases under the name of the defendants. 

d. Tables of Cases Affirmed, Modified, or Overruled. 

In the tables of cases of the American Digest System 
through the Fifth Decennial (1936-1946), the notation 
after the title of the case indicates the final disposition 
of that ease by the court of last resort. In each bound 
volume of the General Digest, Series, from 1946 to 
date there is a separate “Table of Cases Affirmed, 
Modified or Reversed” by decisions digested in that 
volume. This list is supplemented by a similar Table 
in the current cumulative Descriptive Word Index 
Pamphlet. 

“Table of Cases Affirmed, Reversed, Reheard, etc. 
in the Supreme Coui’t of the United States (Digest of 
United States Supreme Court Reports, Vol. 9) con- 
tinued by similar lists in subsequently published bound 
volumes and advance sheets of the Lawyers’ Ed. 

e. Tables of Cases by Popular Name. 

“Table of Cases Cited by Popular Name, Federal and 
State, to January 1, 3941.” New York, The Prank 
Shepard Co., 1941. 

‘ ‘ Popular Name Titles. ’ ’ A cumulative list is printed 
in the front of the “Tables of Cases” of the latest 
Decennial Digest. 

“Popular Name Table.” A list of Federal cases by 
popular uame is contained in Vol. 72 of the Federal 
Digest and its pocket parts. 

“Table of Supreme Court Cases by Popular Name” 
is found in Volume 15 of TJ. S. Supreme Court Digest 
(Key-Numbered) . 

4. Tables of Cases: English. 

a. Tables of Cases Reported and Cited. 

Almost every volume and set of reports of English 
cases has a table of cases reported, and some have tables 
of case.s cited as weU. English test books, of course, 
have tables of cases cited. 
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Coiisolidatod Table oC Cases (Halsbury’s Laios of 
England, Volume 29). 

All Englamd Law Reports. A Consolidated Indes 
and Table of Cases, 3936 to date, is issued annually. 

b. Tables of Cases Afiirmed, Modified, or Over-ruled. 

Indej: of Cases Jndieially Noticed (Talbot and Fort 
3d ed., 3.927) . This index is reprinted as Volume 23 of 
Mews’ Digest of English Case Law, 2d ed., 3924 (1927), 
and is continued through the year 1935 by the section 
“Table of Cases Afurmed, etc.’’ in the two volume 
supplement covering 1925-1935, and brought to date 
by a similar section in Mews’ Aiuiual Digests. 

Cases Followed, Over-ruled, or Specifically Cou- 
strued (Law Reports, Digests of Cases, 18G5 to date). 
This list is brought to date by the Annual Current 
Index in whieh the cases are arranged by citation. 

List of Cases Affirmed, Reversed, etc. (Butterworth’s 
Ton Year Digest, 1898-1907). This list is continued by 
the similar lists in the Five Year Digest, 1908-1912, and 
in each of the Annual Digests. 

c. Tables of Cases Digested. 

Consolidated Tables of Cases (English and Empire 
Digest, Volumes 45, 46, and supplement). 

Table of Cases (Mews’ Digest 2d ed., Volume 24 and 
supplements) . 

Similar tables are also to be found in the Law Reports 
Digest and ButterAvorth ’s Digest. 

5. Tables for American Administrative Material. 

Federal Register. From March 1936 through June 1938, 
there was issued a “Related Documents Table’’ wbicb shows 
the relation between the various documents Avith have been 
published in the daily issues of the Federal Register. 

Code of Federal Regulations. The “Table of Doenmeuts 
Published in the Federal Register” published at the end of 
each Annual Supplement talces the place of the “Related 
Documents Table’’ mentioned immediately above. 

Much useful material may be found in the C. G. H. Ad- 
ministrative Procedure Service and in the Pike & Fischer 
Administrative Law Service, 

D. CiTATOBS. 

1. American. 

Citation books differ from the Extra-Annotations in that 
they omit all text. They list the citations to subsequent 
cases and indicate by means of abbreviations whether or not 
a ease has been affirmed, modified, reversed, overruled, 
followed, etc. The most comprehensive set in the United 
States is Shepard’s Citations. 
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Shepard’s Citations. There are two series of units, 
one covering the officially reported decisions of the 
Federal and the State courts, and the other the unofficial 
National Reporter System, Federal and sectional re- 
porters. There is a unit of one or more volumes for 
each state with the exception of Mississippi, and Nevada. 
There is also a unit of one or more volumes for each 
of the National Reporter System reporters. Each unit 
is kept up-to-date by a Quarterly Cumulative Supple- 
ment, and some few also by intervening Advance Sheets. 
The material iu the Federal and state units is divided 
into two sections, the one dealing with eases and the 
other with legislation, court rules, municipal ordinances, 
etc. It is the purpose of the case section to record the 
history of every ease which has been appealed and every 
instance in which reported decisions have been cited 
in subsequent eases. In addition to this information, 
the citations also contain cross references to the Na- 
tional Reporter System and to the eases and notes in 
the Annotated Reports. Citation to case notes in bar 
association and other legal periodicals are gradually 
being added to the various units, thus making them 
indexes to valuable text material concerning reported 
eases. In the volumes covering official reports, the 
material is arranged iu two sections, one covering the 
official citations to the cases and the other the National 
Reporter System citations to the same cases. The 
former brings out the status of a case in the Federal 
courts and in its own jurisdiction; the latter the status 
of the same case in other jurisdictions. The units 
covering the National Reporter System bring out in 
one section the status of a case in the Federal courts 
and in the courts of its own asrd other jurisdictions. In 
each vohrme of the Citations the material covering the 
cases is arranged in the numerical order of the volumes 
of reports, when the volumes are iiumbered, and in 
chronological order by reporters, when the early reports 
were published under the names of the individual re- 
porters. The numbers of the volumes covered on each 
page are placed in the upper outside corners of the 
pages. Under each volume of reports included in the 
Citations, the material is arranged in columns. Start- 
ing with the first case in each volume, the cases are 
arranged in these columns in the numerical order of the 
iuitial page of each case. The page number is set out 
iu heavy type flanked by heavy dashes. The history of 
a case is indicated by single letter abbreviations printed 
immediately in front of the entries for citing eases. 
These abbreviations are listed and explained in the 
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front of cadi volume of the Gitaiions. The exact point 
for which a ease is cited is indicated by a small superior 
figure printed immediately in front of the page number 
of the citing eases. This number represents the head- 
note or paragraph of the syllabus which covers the point 
for which the case is to be used as authority. 

It is the purpose of the legislation section of the units 
covering the official reports to record every instance 
in which an article or section of a constitution, a section 
of a code or compilation, a session law, a municipal 
charter or ordinance, or a rule of court has been 
"amended, repealed, revised, reenacted, or superseded 
by a later statute ; or extended or limited in its applica- 
tion by a later statute, or added as a new section ; or 
renumbered as a result of renumbering of old sections ; 
or declared to be unconstitutional or invalid. ” The unit 
covering the United States records each instance in 
which any Federal constitutional or statutory provision 
has been cited, applied or construed in tlie Federal 
courts. The state units each cany, in addition to 
similar treatment of the constitutional and statutory 
material of its own particular state, a record of all 
those instances in which the courts of the particular 
state have cited, applied, or construed a Federal con- 
stitutional or statutory provision. 

In addition to the case and statutory sections, some 
units also include a classified topical index built on the 
key-number classification, and some tew a table of 
eases as well. 

Ash’s Table of Federal Citations. A Table of Federal 
Citations, 1789-1901, compiled by Mark and William 
Ash, New York, Remiek, Schilling and Co., 1901-1902. 
4 vols. It shows where each case decided by the United 
States District Court, Circuit Court, Circuit Court of 
Appeals and Court of Claims has been subsequently 
cited in the United States Supreme Court Reports, 
Federal Reporter, Federal Cases or state reports, and 
where cases in the state reports have been cited in the 
Federal reports. 

Table of Statutes, Constitutions, Proclamations, 
and Treaties Cited and Construed (Digest of United 
States Supreme Court Reports. Volume 1). This 
table records the citations to those instances in which 
the United States Supreme Court has cited or construed 
any of the following: the statutes; constitutions; or 
treaties or laws of the Indian tribes; the Articles of 
Confederation; the United States Constitution; the 
Acts of the Continental Congress; the Acts and Re- 
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solves of the United States Congress ; the United States 
Revised Statutes; the Judicial Code; the Criminal 
Code; Treaties with Indians; Proclamations; Statutes 
of the Confederate States of America; or the constitu- 
tions or statutes of any of the states or territories or 
of the District of Columbia. It is kept up to date by a 
pocket supplement. 

United States Supreme Court cases declaring State 
laws unconstitutional, 1912-1938. This list was pub- 
lished as Special Report 2 by the State Law Index. 

The L. E. A. Green Book. This eitator records each 
instance in whicli cases from the three series of L. R. A. 
are cited in the notes to later L. R. A. eases and in the 
annotations to the first seventy volumes of A. L. R. 

A. L. R. Blue Book of Supplemental Decisions for 
Annotations in the American Law Reports. This hook 
may be classified with notes on reported cases since it 
lists in the order of the volume and page of the annota- 
tions in the A. L. R. the titles and citations to later 
cases, both in A, L. R. and in tlm state and sectional re- 
ports which are in point with the A. L. R. annotations. 
Recent eases are added in the pocket supplement which 
is cumulated semi-anuually. 

2. English, 

There is no one system of citation material for British 
reports which is as compact and as comprehensive as Shep- 
ard’s Citations. 

Index of Cases Judicially Noticed (Mews’ Digest, 2d ed., 
Jolume 23 (also published as Talbot and Port, Index of 
Cases Judicially Noticed, 3d ed.)). 

The cases are arranged in alphabetical order, as in a table 
of eases, and under each ea.se all subsequent cases which 
contain any judicial comments upon it are listed by title 
and eitatiou. There is, however, no information with regard 
to the point for wbich the case was cited. This index is 
brought to date by an Index of Cases Affirmed, etc., in the 
hack of the 1925-1935 Digest supplemented by an Index of 
Cases Affirmed, in the Annual Digests. 

Lists of Cases Affirmed, Reversed, etc. (Lutterworth’s 
Ten Year Digest, 1898-1907, Volume 4). This is supple- 
mented by a list in Volume 1 of the Five Year Digest, 
1908-1912, and a similar list in each of the Yearly Digests 
from 1913 to date. 

Table of Cases Affirmed, etc. {Law Reports Consolidated 
Digest, 1865-1890, Volume 1). This Table is supplemented 
by similar Tables in the Decennial Digest, 1891-1900; in 
the Ten Year Digest, 1911-1920, Volume 1; in the Ten Year 



Repobitoeies op the Law 


283 


Digest, 1921-1930, Volume 1; in the Current Indexes, 1931 
to date ; and in the Quarterly Cumulative Supplement. 

English and Empire Digest. The citation material in 
this digest is in the form of “Annotations” placed at the 
end of the digest ease entries. Bach of the citing cases is 
accompanied by an abbreviation which shows whether the 
original ease was followed, approved, etc. These abbrevia- 
tions are listed and explained in the front of each digest 
Yolnme. This system of citation is the only one which brings 
out the specific point for which the cases are cited, 

Massachusetts Citations, Table of English Cases Con- 
strued or cited by the Supreme Judicial Court of Massa- 
chusetts (1882-1915), by Edward Harry Eedstone. Boston, 
Eugene W. Hildreth, 1915. 
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HOW TO USE LAW BOOKS 

" Introductory. The problem of determining what law is appli- 
cable to a given factual situation is really the problem of pre- 
dicting what the appropriate tribunal will declare to be the 
rights, duties, or other legal relations incident to tho,se facts. 
Such a prediction must in large part be based on the material 
found in law boohs. Where valid legislative enactments exist, 
they will control. If no controlling legislative provision can he 
found, the search must be extended to judicial and administra- 
tive material. In this connection it is well to remember that the 
common law of the United States and of the British Common- 
wealth of Nations is largely a law of judicial precedents. There- 
fore, of all primary authorities, the reported decisions of judicial 
tribunals are the most important, for among them are found not 
only decisions in regard to the constitutionality of legislative 
enactments and the interpretations and applications which the 
courts and administrative tribunals have made of them, but 
also the rules of law governing matters not covered by specific 
constitutional, legislative, or administrative provisions. ■ 

The purpose of this chapter is to furnish a plan for using law 
books by which lawyer and law student maj’' make a thorough, 
systematic search of the sources for material upon a given prob- 
lem with a minimum of effort. Execution of such a plan re- 
quires a careful record of each step in the process, a knowledge 
of the several methods of approach, and an accurate knowledge 
.and analysis of the facts of a problem. 

Recoi’ds of Research. A step by step record of the search 
should he kept. Although this may be as brief as is consistent 
with intelligibility, it should contain not only a list of the sources 
which have yielded material but also a record of those which have 
proved barren. The entries should show the names of the works 
consulted, the volumes, the topics, the section, etc., with notations 
as to whether or not the material was of any value. This record 
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sliotild be kept, separate from all oilier papers relating to the 
work in hand. It will provide an excellent means for rediscover- 
ing in a minimum of time, and with a minimum of effort, the 
whole, or any part, of the work should papers be lost or mislaid. 
In such an instance it will eliminate the possibility of repeating 
abortive steps and will bring- to mind again the valuable 
“hunches” which otherwise might never be recaptured. In all 
events, the record will provide an easy and eiSeient method of 
making a hasty review to cheek the thoroughness of the search. 

Separate records should be kept of statute, case, and text ma- 
terial. These records may he kept on cards which can be dis- 
tinguished by differences in color or size. One card, hereinafter 
referred to as a “statute card,” should be used to record each 
pertinent statutory provision. In addition to the title, citation, 
and text of the provision, a note of its history, constitutionality, 
and interpretation should be made. Another card, hereinafter 
referred to as a “ease card,” should be used to record each case. 
In addition to the title, citations, and date, notes should be made 
of the headnoto number (taken from the official report or Na- 
tional Reporter System roiiort) of the point for which the ease is 
to be used as authority, tlie judicial history of the case as found 
in Shepard’s Citations, and an abstract of the case, if it is in 
point and still good law. These case cards should be filed alpha- 
betically. A third card, hereinafter referred to as a “text card, ” 
should he used for statements taken from treatises, encyclo- 
paedias, legal periodicals, etc. If the statements are expressions 
of opinions with regard to statutes or cases in point, the text 
cards may be filed with the statutory or ease cards covering 
the statute or case commented upon. 

Methods of Approach. Research on a legal problem may be 
begun in any of three ways; (1) by means of words or phrases 
descriptive of the facts involved; (2) by means of topics de- 
duced from a study of the facts; or (3) by means of the citations 
to legislation or eases obtained through a preliminary examina- 
tion of dictionaries, treatises, encyclopaedias, restatements, and 
the like. The second and third methods are closely related ; the 
third is often impossible without at least a preliminary use of 
the second. 
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The selection of an approach is determined by the information 
in hand. Therefore, no one method is used exclusively in work- 
ing up any problem. A change may be made from one method 
to another as often as the possibilities of one are exhausted or 
the key material for the other is acquired. It might be well to 
point out early in the discussion that the “word” or “fact” 
approach is generally the most productive in the early stages of 
research, because it may be employed long before any very 
definite idea of the scope of the problem and its solution has 
been acquired, but that the citation approach is more efficient 
as soon as the searcher understands the general problem and 
has found a precedent on all fours or on analogous facts. 

Prerequisites of Search. The facts must be mastered at the 
very outset. A failure to master the facts is a basic error which 
renders abortive any further attempt to deal with the problem. 
Through careful analysis the essential facts may be abstracted 
from the mass of detail. These facts should be stated in legal 
language and arranged in chronological or, where advisable, in 
logical order. It is not necessary that the legal implications of 
each fact be fully realized at this point. All that is needed is a 
recognition of their general character in order that reference 
may he had to the proper categories of the law from which to 
draw the rules which govern them. 

Any definitions which are essential to the solution of the prob- 
lem, as well as the legal import of the words and phrases in any 
documents involved, should he ascertained through the use of 
legal dictionaries, the treatment of words and phrases in stat- 
utory compilations, encyclopedias, digests, and sets such as 
Judicial and Statutory Definitions of Words and Phrases, while 
bearing in mind that definitions vary with the facts before the 
court in a specific case and are not, therefore, universally valid. 
Since definitions in these works are generally accompanied by 
citations to the sources from which they were gleaned, this step 
may result in the discovery of citations to statutes or cases in 
point. These citations, if applicable, will form the basis of the 
citation approach. Each citation should he noted on a separate 
statute or ease card. 

Word List Approach. The problem suggested by the facts 
should be analyzed for words and phrases descriptive of the 
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salient facts which may bo used as starting points in the search 
for authorities. This analysis should cover such points as : 

1. The Cause of Action. What rights were violated or duties 
unfulfilled in the eyes of the law ? What defense is offered ? 

2. The Parties. 

(a) Are they members of some “class” protected by or 
sub.ieet to special rules of law, e.g., iufants, married 
women, insane persons, spendthrifts, corporations, 
ete. ? 

(b) What “relation” is there between them which might 
affect their legal rights and duties with regard to one 
another, e.g., principal and agent, master and servant, 
carrier and passenger, etc.? 

(c) Is either party amember of some “occupational group” 
or “profession” specially treated by the law, e.g., iun- 
koepers, attorneys, doctors, etc. ? 

3. The Subject Matter. Wliat place or thing is the subject 
matter of the action, e.g., ticket, snow, laud, etc.? 

4. The Object of tho Action. What relief is sought, e.g., 
damages for some injury suffered; an iujuuetion against 
a threatened course of action; a new trial; etc.? 

5. Other Points iu Ia.suo. What particular point of law or 
procedure is iu issue other than the cause of action, e.g., 
contributory negligence, a rule of evidence, etc. 1 

After words and phrases descriptive of those aspects of the 
problem which might be changed without affecting the legal set- 
up have been eliminated, the remaining words and phrases will 
constitute a list which can serve as a basis for the word or fact 
approach. This list will hereinafter he referred to as the “word 
list.” 

Approach by Topic or Citation. To provide a basis for the 
topic approach, the question “Under what heading or topic of 
law will the problem fall?” must be answered. In choosing 
topics it is better to choose specific rather than general ones, e.g., 
for contracts for work and labor, see “Work and Labor” and 
not ‘ ‘ Contracts. ” It is here that a knowledge of law and famil- 
iarity with the topics or main headings is an invaluable aid. 

If the legal setting of the problem is not quite clear at this 
point, it may be well to consult secondary sources such as Be- 
statemeniSf encyclopedias, treatises, and the like. If Bestaie- 
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ments are used, the generalized statements of t!|j.e law found in 
them should he supplemented by reference to the volumes of 
state annotations and the “Restatement in the Courts” for 
citations to specific cases in point. ‘In using encyclopedias, the 
search should not he deemed complete until the supplementary 
volumes and pocket parts have been examined. The use of this 
secondary material may he as limited or as extended as one cares 
to make it. Since it is well to begin work with the primary au- 
thorities — i.e., legislation and eases — as soon as possible, the use 
of secondary material can be cut short as soon as either the 
general legal problem is understood or it is realized that the 
point under investigation is so minute that further search in this 
material will result in a waste of time. In addition to providing 
a basis for a more intelligent analysis of the facts and a clearer 
understanding of the topic under which it falls, an examination 
of secondary sources may, if successful, disclose citations to 
statutes or cases which will be of use in the citatioii approach. 
Bach citation should be listed on a separate case or statute card, 
and each quotation from the text on a text card. 

Routine of Search — General, It is assumed at this point 
that sufficient use has been made of dictionaries, statutory and 
judicial definitions of words and phrases, and such secondary 
material as restatements, encyclopaedias, and treatises to guar- 
antee an understanding of the problem involved and to furnish 
an index list of descriptive words and phrases, and a list of 
citations to pertinent legislative, administrative, and judicial 
material — the necessary prerequisites for any intelligent and 
efficient research. For purposes of efficiency, a definite routine 
should be kept in mind throughout the search but varied in 
accordance with the material found. This general routine will 
vary only slightly when the search is extended beyond the legis- 
lative and into the administrative or judicial material. How- 
ever, as there can be no tailor-made pattern, it is not to be as- 
sumed that any formula, routine or pattern may be employed 
which will work efficiently with relation to all fact situations. 
Research in the books is a technique, just as law is an art. An 
orderly method is all that it is meant to suggest here. 

Legislative Material. Search almost always begins with the 
use of some key to the materials involved. If the word or fact 
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approach is adopted, the key will be a word index ; if the statute 
citation approach is selected, a table of statutes; or, if the topic 
approach is chosen, an analysis of a particular title or chapter. 
Generally, whichever approach is chosen, it will lead to those pro- 
visions of the legislation which pertain to the question in hand. 
These provisions should then be read, if possible in an annotated 
edition, and should be analyzed. 

Before, however, any elaborate notes are made on the sections 
of the legislation which at ilrst glance seem to be in point, their 
status should be checked in the proper unit of Shepard’s Giia- 
iions. This precaution will conserve time which might otherwise 
he wasted in examining provisions which have been amended, 
repealed, or revised. If the provision has been changed in any 
manner, notes of such changes should be made on the statute 
-card, and the new provisions substituted for the old during the 
remainder of the search. If the provision is constitutional, the 
next stop is to check its interpretation by the courts. If it is 
statutory the next step is to check its constitutionality. 

First the provision should be checked in the proper state or 
Federal unit of Shepard’s Citaiions and in the Table of Statutes, 
etc., Construed, in Volume 1 of the Digest of United States 
Supreme Court Reports and its pocket supplement in order to 
ascertain whether or not the courts have at any time passed upon 
the question of its constitutionality. State statutes should be 
checked in annotated editions with emphasis on the pocket or 
other supplements and in the Table of Statutes Construed in 
the volumes of the decisions of the highest state court issued sub- 
sequent to the pocket parts. If the constitutionality of the pro- 
visions has not been passed upon, it may perhaps be necessary 
as in the case of a recently enacted statute, to attempt to forecast 
the stand which the courts might take on the particular provision 
should its validity be questioned. The second step, therefore, 
should he a check of analogous statutory provisions to see what 
attitude the courts have taken upon the question of their con- 
stitutionality. Shepard’s Citations must again be consulted just 
as in the first step. If the courts have not been called upon to 
pass on the constitutionality either of the particular provision 
under consideration or of any analogous statutes, then recourse 
may he bad to the technical rules of statutory interpretation. 
Among other things that may be examined are the legislative 
history of the statute including pertinent reports of legislative 
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committees of legislative hearings, amendment^ proposed and 
adopted or rejected in the eonrse of its passage, and even debates 
in the legislature. Once a construction has been placed upon a 
provision in question, it is easier to make a tentative forecast as 
to whether or not it i.s too broad in terms to eome under the 
power granted to the legislature by the constitution. Similarly 
an examination of other legislation on the subject existing at the 
time of its enactment will furnish a basis for a prediction on the 
related question of whether or not it is repugnant. 

The application of the statute to the particular matter in hand 
must next he determined. A check in Shepard’s GUations will 
reveal whether or not the courts have ever interpreted or applied 
the act. If they have, citations will he listed for those cases in 
which the court has done so. The citations should be noted on 
Case Cards and checked in Shepard’s to see whether or not they 
have been modified, reversed, criticized, questioned, or overruled. 
Those in good standing should be abstracted. 

British Statutes. The investigation of problems in English 
legislation involves a somewhat different technique. In the first 
place there is no “written” constitution. There are, however, 
the so-called conventions of the English constitution. Adequate 
explanations of these conventions may be found in the various 
texts on British constitutional law, such as, Anson or Dicey. 
In general, however, they are of political rather than legal in- 
terest. Where the point in question is not covered by one of 
these conventions, the search must be extended, to the enactments 
of Parliament and subordinate bodies; 

The fact that the courts cannot question the validity of an Act 
of Parliament limits any need for a test of constitutionality of 
delegated legislation. Therefore, the next step usually consists 
of detenhining the construction of the enactment. Here again 
British technique differs from the American. Courts are re- 
stricted in construing a statute to a consideration of the law 
before the statute, the “mischief” which it was meant to remedy, 
and the words of the statute itself. They are not permitted, as 
are the American courts, to consider the statements of the spon- 
sors of the bill, the committee reports, statements made at 
committee hearings, statements made in the course of debates in 
Parliament, or the other elements in the legislative history of the 
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Act. While, hq,wever, tliese materials are not admissible in the 
English eonrts, they are often an aid to Americair lawyers and 
students in their study o£ specific English legislation. The offi- 
cial rules for the coiastruetion of British statutes are to be found 
in The Interpretation Act, 1889 (52 & 53 Viet. c. 63), and 
amendments to it. Commentaries on them will be found in 
Craies’ (4 ed.) and Maxwell’s (8 ed.) works. 

Use of Specific Material — General. In the United States the 
federal constitution must be examined first. If the facts cannot 
be brought under an article or section of the constitution, the 
search must then’ be extended to federal statutes and delegated 
legislation, or, in rare eases, to treaties and cases interpreting 
them. Since only a limited number of fact situations fall within 
the field of federal control, most probably the search will 
have to be carried into state or municipal materials. When the 
question is one of state or municipal law, the state constitution 
should be examined first in the same manner as that suggested 
for instances in which the federal constitution is controlling. If 
no applicable provision is found, a search for state statutes and 
delegated legislation should then he made. The constitutionality 
of any applicable enactments disclosed by this search should then 
be checked in the light of both the federal and the state consti- 
tutions. The procedure to be followed in interpreting what is 
deemed to be a valid state statute is the same as that suggested 
for instances in which a federal statute is in question. 

United States Constitution. If there is an article or section 
of the federal constitution applicable to a given problem, the 
task is not only one of finding that article or section but also one 
of ascertaining the manner in which it has been, or might be, 
interpreted by the courts. Both purposes may be most easily 
accomplished if recourse is had to an annotated edition of the 
constitution. 

Finding Articles or Sections. Fairly adequate indexes are 
available, but the document itself is so brief that, even without 
an index, applicable articles and sections, if any, may usually he 
found with a minimum of difficulty. The index list of descrip- 
tive words and phrases affords leads for this step. Applicable 
articles or sections should be added to the badex word list. 
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Judicial Interpretation of Articles or Sectionjt. The notes of 
decisions, or annotations, following the text of the specific and 
related provisions should then be read. If the search is being 
made in the United States Code Annotated, in the Federal Code 
Annotated, or in Mason's U. 8. Code, the pocket supplement 
should not be overlooked. Notes should be made upon separate 
ease cards of the names and citations of all cases in point, with 
brief memoranda of the exact issues in controversy. To prevent 
duplication these cards should he arranged in alphabetical order 
for comparison with citations found later in the search. The 
citations to federal cases found in this manner should be com- 
pared with those listed under the same article or section in 
.Shepard’s United States Citations (all bound volumes and 
supplements) ; and Table of Statutes, Constitutions, Proclama- 
tions, and Treaties Cited and Construed (Digest of United States 
Supreme Court Reports, Volume 1 and pocket supplement). The 
citations to eases in a particular jurisdiction may be compared 
with those found listed under the same article or section in that 
part of Shepard’s Citations unit for the particular state which 
deals with the treatment of the federal constitution in the courts 
of that state. Any additional citations secured in this way 
should be noted on case cards. 

Legislative History of Articles or Sections. A thorough search 
may include au examination of the historical and editorial notes, 
if any, which follow the text of the article or section, in any 
annotated editions, supplemented, when necessary, by an inves- 
tigation of such documents as Accounts of the Dehates in the 
Federal Constitutional Convention; Accounts of the Dehates in 
the State Conventions called to ratify the Federal Constitution; 
the writings of the founding fathers, e.g., Madison, Hamilton, 
Jefferson, and others; earlier documents and organic laws, e.g., 
the Declaration of Independence, the Artioles of Confederation, 
and the Ordinance of 1787. Material found in the above sources 
should he noted on separate text cards. 

The procedure just outlined should bring to light nearly all 
the judicial decisions wherein the specific article or section under 
consideration has been authoritatively interpreted, or even 
merely alluded to, up to the time of publication of the respective 
works consulted. In addition, it will yield a historical record of 
the interpretation placed upon the article or section by its spon- 
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sors and of iti^ development during its progress tliroiig'h the 
convention. An exhaustive search, however, will iiot end here. 
Since judicial decisions often disclose applicable constitutional 
provisions which might otherwise be overlooked, it will include 
the further steps outlined below for a search for judicial prec- 
edents and lesser authorities. 

Acts of Congress. Because our federal government is one of 
delegated powers, the fields within which it may act can be 
ascertained by an examination of the Constitution. However, 
the generalized form of the constitution is such that an examina- 
tion of it will hardly serve to indicate the existence of the 
mnltitnde of social laws which have been passed purportedly 
under the broadly phrased powers enumerated therein. Today, 
at every session of Congress, numerous so-called positive laws 
are passed the incidents of which are felt in all phases of our 
national activity. Therefore, in view of the steadily widening 
sphere of federal regulation, a careful survey of federal stat- 
utory materials must be made by means of indexes, topical analy- 
ses, and citation books, before it can safely be assumed that Con- 
gress has not acted. The method of research will depend on 
whether or not the onaotment sought is (1) one of more than 
one year’s standing; (2) a recent enactment; or (3) pending 
legislation. 

Enaotmenis of More Than One Tear’s Standing. 

Finding enactments. Each of the current publications of fed- 
eral statutes is provided with a modified descriptive word index. 
There is also the combination index composed of the Index-' 
Analysis of the Federal Statutes, 1789-1873, and the Index to 
the Federal Statutes, 1874-1931, and the earlier Synoptical 
Index to the Laws and Treaties of the United States of America 
from March 4, 1789 to March 3, 1851 (5 ed., 1860). These 
indexes include legislation of any but a recent date. Indexes 
generally vary in both completeness and accuracy. Their value 
varies with the compiler’s ability to choose logical words of 
classification and the extent to which cross-references are added. 
It is, therefore, well to spend some time considering various 
words and phrases under which the matter might be listed. The 
"Word List will prove of some value here. 
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Constitutionality of enactments. Shepard’s^ UmUd States 
Citations with its quarterly supplements and adYance sheets the 
Table of Statutes, etc. Construed in Volume 1 of the Digest of 
United States Supreme Court Reports, and its pocket supple- 
ment; and the Tables of Statutes Construed in the bound vol- 
umes and advance sheets of the U. S. Reports, V. S. Supreme 
Court Reports, L. Ed., and Supreme Court Reporter which may 
have been published since the last supplement to Shepard or the 
Digest of United States Supreme Court Reports, should be 
cheeked to determine whether or not the courts have passed upon 
the constitutionality of the specific provision or of any related or 
analogous provision. 

Judicial interpretation of enactments. To determine the mean- 
ing of the provision, the interpretation placed upon it by the 
courts should nest be investigated. The statute should, if possi- 
ble, be examined in an annotated edition, in order to make use 
of the notes of decisions listed there. Both the United States 
Code Annotated and the Federal Code Annotated cite state as 
well as Federal cases. Case cards should be made for the cases 
thought to be in point. 

Citations found in this manner should be compared with those 
found in the Shepard^s Citations, United States and Federal, 
and with the Table of Statutes, etc. Construed {Digest of 
United States Supreme Court Reports, Volume 1 and pocket 
supplement). These may be supplemented with the Table of 
Statutes Construed in subsequent bound volumes and advance 
sheets of the various editions of the Supreme Court Reports, and 
of the Federal Reporter and Federal Supplement. 

Additional citations obtained in this manner should be re- 
corded on case cards, and the cases read. 

Legislative history of enactments. For the construction of 
statutes which are ambiguous in meaning, it is advisable to test 
any textual interpretation by comparison with statements of 
intent found in the documents which make up the legislative 
history of the enactment. Valuable leads to this material may 
be obtained 'from the historical and editorial notes in the an- 
notated editions, from material in the U. S. Code Congressional 
Service, and from the various loose-leaf services. 

Before going further, it might be well to outline the stages in 
the legislative history of an Act of Congress. 
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1. A bill is introduced in either House where it is given a 
number by w?iich it is cited during that Congress until it be- 
comes law. If introduced in the House, the number is preceded 
by “H. R.,” if in the Senate, by "S.” Copies of a bill in its 
various stages may be obtained from the House or Senate Docu- 
ment Rooms in the Capitol. 

2. The bill is then referred to the appropriate committee of 
the House in which it was introduced. It may “die in com- 
mittee” either for lack of consideration or because of unfavor- 
able action. Or it may be “reported out.” During its 
consideration by the committee, hearings may be held to give 
the committee the benefit of the views of experts and of inter- 
ested parties. These hearings may be public or closed. Printed 
reports of hearings may usually be purchased from the Superin- 
tendent of Doouments. 

3. If the committee decides to “report the bill out,” it intro- 
duces either the original bill or an amended print with its 
report. Copies of the preliminary and final reports may usually 
be obtained from the committees or from the House or Senate 
Doeumeut Rooms. 

4. The bill is then debated on the floor, and the debate is 
recorded in the Gongrossional Record. 

5. If passed, a copy of the hill (now designated “Act”), as 
passed, is then sent to the other House where it goes through 
the same stages. 

6. If the Act is passed with amendments by the second House, 
then it must he returned to the House of its origin. If the latter 
refuses to accept the amended form, a conference committee is 
appointed from the members of both Houses. 

7. If the conference committee can reach an agreement, it 
reports the Act to both Houses. Copies of the House and/or 
Senate conference report, if printed, may be obtained from the 
committee or from the Senate or House Document Room. 

8. If the measure is passed after debate (which is recorded in 
the Congressional Record) it is enrolled and forwarded to the 
President for approval. It becomes law if signed by the Presi- 
dent or if not returned to the House of its origin within ten 
days. It fails to become law, if the President returns it with his 
veto or if the adjournment of Congress prevents the President’s 
returning it with his signature within the ten day period. The 
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action of the President in the latter ease is referred to popularly 
as the “pocket veto.” (For a full treatment of fliis subject see 
“Enactment of a Law. Procedure on a Senate Bill.” S. Doe. 
155, 73d Cong., 2d sess.) 

Committee Eeports — Senate and House (cited: S. or H. Eept. 
1011, 78th Cong., 2d sess. (1944) ). When they can be obtained 
in printed form, the.se reports are a most important and au- 
thoritative source of information concerning the intent of the 
legislature in passing the law. Very often they contain copies 
of briefs and other papers not otherwise accessible. The exist- 
ence of printed committee reports, can be ascertained by using 
as a key the bill number which may be obtained from the Slip 
Law, the Statutes at Large, the House Calendar, or the biennial 
Document Catalog. With this key, the number of any Senate 
or House committee report may be found in the History of Bills 
numerically arranged in the index volumes of the Congressional 
Becord, also in the House and Senate Journals, or the final edi- 
tion of the Hoiise Calendar. 

Committee Eeports, including supplemental and conference 
reports, are listed by committee or subject matter in the Index 
to the Congressional Becord, the Monthly Catalog, the biennial 
Document Catalog, and the Chech List (3d ed., 1911) prior to 
1909 ; they are also listed by bill number in the History of Bills 
previously referred to and in the Numerioal List of Beports and 
Documents published at the end of each session of Congress. 

Committee Hearings — Senate and House (cited: Hearings be- 
fore the Committee on Military Affairs of the Senate (or House 
of Eepresentatives) on S. (or H.E.) 4000, 78th Cong., 2d sess. 
(1944) ). The printed hearings are almost as informative as 
the committee reports, although not equally as authoritative. In 
them may be found such material as communications to the 
committee from administrative officers, briefs submitted by inter- 
ested parties, and other data useful in reconstructing the prob- 
lem which Congress intended to solve by the proposed enactment. 
Not aU reports of hearings have been printed, in fact, compara- 
tively few such will be found prior to 1920. The existence of 
printed committee hearings may be discovered by obtaining the 
bill number from the Slip Law, the Statutes at Large, or the 
fimal edition of the House Calendar. With the bill number as a 
key, the title of the biU, the name of the committee before which 
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hearings were held, the title of the printed hearings, and the 
document nnnJber, if any, can be secured in the Index of Con- 
gressional Hearings . . . prior to March i, 1935, in the 

United States Senate Library, and its 1939 supplement; the 
Index of Congressional Committee Hearings prior to Jan. 3, 
1939 in the Library of the House of Representatives ; the biennial 
Document Catalog j or the annual index to the Monthly Catalog. 
Reports of early hearings, some of which were printed as reports 
or documents, are listed under individual committees in the 
Chech, List of United States Public Documents. 

Debates in Congress. As a general rule, reports of legislative 
debates are of comparatively less importance than either Com- 
mittee Reports or Committee Hearings. These accounts, how- 
ever, very often contain, in the remarks of committee chairmen 
and members introducing reports, information, consciously of- 
fered to make a record of legislative intent, which is printed 
nowhere else. For this reason they are often of use to courts and 
lawyers in determining the meaning of ambiguous provisions. 
In using them, it should not be forgotten that the reports found 
in the Annals of Congress and in the Register of Debates are no 
more than abstracts of the proceedings. The reports in the Con^ 
gressional Globe, on the other hand, vary in form from mere 
abstracts in the early volumes to the more complete records of 
the proceedings published in the later volumes. 

Bills. Though copies of bills are not available in most librar- 
ies, an examination of the original bill and of the bill in its 
amended form is advisable whenever possible. 

The history of the legislative action taken on any bill may be 
found by tracing its bill number in the numerical index of the 
Congressional Recoixl or of the House and Senate Journals. It 
may also be found by means of the subject index of the Calendar 
of the United States Souse of Representatives and History of, 
Legislation, and, since 1936, in the Digest of Public General Bills. 

Recent enactments. 

Finding recent enactments. Recent enactments may he dis- 
covered by means of the Digest of Public General Bills, the 
United States Code Congressional Service, the C. C. H. Con- 
gressional Index Service, the House Calendar, the Monthly 
Catalog, and the semi-monthly List. The text of the enactments 
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may be read in tbe Slip Laws, the V. S- Code Congressional Serv- 
ice, etc. * 

Judicial interpretation of enactments. There are, of course, 
few cases interpreting very recent legislation. What few there 
are may be found by consulting the notes to the act in the 
United States Code Annotated Cumulative Pamphlet Supple- 
ment if any and in Shepard’s United States Citations cumulative 
supplement and advance sheets. The advance sheets for the U. 8. 
Beports, U. S. Supreme Court Beporis, L. Ed., Supreme Court 
Beporter, Federal Beporter, Second Series, and the Federal 
Supplement each contain a table of Statutes Construed, which is 
useful in tracing the judicial history of the very latest enact- 
ments. These tables are cumulated in the bound volumes of the 
respective series. 

Legislative history of enactments. If an enactment is ambig- 
uous, recourse must be had to the usual aids to interpretation, 
i. e., committee reports, conamittee hearings, reports of debates in 
Congress, and copies of bills. A record of the action taken on 
any enactment can be found in the Digest of Public General 
Bills, the House Calendar, and the C. C. H. Congressional Index 
Service. From this information the existence of any printed 
repoits or hearings and the dates under which to search for 
debates in the Congressional Record may be ascertained. 

Pending Legislation. 

Finding pending legislation. The existence of bills under con- 
sideration in either the House or the Senate may be ascertained 
by means of the House Calendar, the Digest of Public General 
Bids, XI. 8. Code Congressional Service, or the C. C. H. Con- 
gressional Index Service. The latter three services contain the 
gist of the bill as well as its number. 

Legislative history of pending legislation. The action taken 
on pending legislation is recorded in the Digest of Public General 
Bills, the 0 . 0 . H. Congressional Index Service, the House Cal- 
endar, and the Congressional Record bi-weekly index. Hearings 
or reports already in print, as well as the citations to the records 
of debates in Congress can be discovered by means of these 
publioationfl. 

Bids which have failed to become law. The Calendar of the 
United States House of Bepresentatives and History of Legisla- 
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iion contains a list of all bills which have been acted npon in one 
or both Hoiises*biit failed to become law, also a list of bills killed 
by the President’s “pocket veto.” The index to the bound edi- 
tion of the Congressional Record includes a list of bills vetoed 
and returned to Congress. The legislative history of such bills 
is recorded in the same publications as that of bills which be- 
came law. 

In order that the search may be complete it must be extended 
into the most recent materials. For this purpose the loose-leaf 
services should be consulted. These services cover special cate- 
gories of the law and are kept up to date by the regular issuance 
of new materials at short intervals, often each week. 

It is essential that the investigation next be rounded out by a 
search for judicial precedents and lesser authorities. The in- 
dexes to judicial materials usually include a greater proportion 
of fact words and this search will serve as another way to dis- 
cover legislation because it will often lead to cases specifically 
citing applicable provisions. Recourse may be had to parallel 
Reference Tables to trace citations to older compilations, revi- 
sions and codes into provisions of compilations presently in force. 

When the initial information consists of a popular name for 
an act, it can be changed to a regular citation by means of the 
Table of Acts cited by Popular Name to be found in Volume 9 
of the Digest of the United States Supreme Court Reports and 
its pocket supplement, and in Shepard’s Federal Acts hy Popu- 
lar Name, as well as in similar tables in the TJ. S. Code, U. S. 
Code Annotated, and U. S. Code Congressional Service. 

In searching for temporary, local, and special acts, the Table 
in the Federal Code Annotated is of some assistance in determim 
ing the nature of the act, etc. 

Both the Federal Code Armotated and Mason’s If. S. Code 
include annotations on “uncodified laws.” 

Treaties. The federal constitution provides in article VI, sec- 
tion 2, that ‘ ‘ This Constitution, and the laws of the United States 
which shall he made in pursuance thereof ; and all treaties made 
or which shall be made under the authority of the United States, 
shall be the supreme law of the land.” Problems involving 
treaties are, however, comparatively rare. » 
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Finding Treaties. Treaties are listed by subject matter in the 
Subject Index of the Treaty Series, etc. (whicb is also to be 
found in the short print of Volume I of Hunter Miller’s Treaties 
and Other International Mcfs), also in the Index to Federal 
Statutes, 1874-19.31. Other indexes listed in the bibliographical 
section above under Key Material are arranged by country or by 
date. Collections on special subjects such as Flournoy and 
Hudson’s Nationality Laws, etc. provide an easy means of locat- 
ing treaties on special subjects. 

Interpretation and Construction. The Attorney General has 
from time to time been asked for an advisory interpretation of 
treaty provisions. These may be found by means of Cadwalader’s 
Digest (1877), and the other digests of the Opinions of the 
Attorney General listed above. Interpretations by the court 
may be discovered by means of an examination of the annota- 
tions in the Federal Code Annotated, Volume 12 and its pocket 
supplement. The notes therein include citations to both Federal 
and state reports. Another source of citations is the Table of 
Statutes, Constitutions, Proclamations, and Treaties Cited and 
Construed (Digest of United States Supreme Court Reports, 
Volume 1 and pocket supplement). Both of these may be 
brought to date by means of the tables in the volumes of the 
various editions of the Supreme Court Reports and the Federal 
Reporter and Federal Supplement which have been published 
subsequently. Treaties are listed in Shepard’s Citations as parts 
of the Statutes at Large. Interpretations by the courts may also 
be discovered by means of digests of International Law such as 
JMoore’s (1906) and Hackworth’s (1941), and digests of inter- 
national arbitrations such as Moore’s (1898 and 1929). Treatises 
listed ixnder secondary sources above are also useful. 

Legislative History, For material on the construction of pro- 
visions which have not yet been interpreted by the courts his- 
torical material such as is found in the following works may 
prove useful; Foreign Relations, Journals of the Executive Pro- 
ceedings of the Senate of the United States, Senate Executive 
Reports, Reports of the Committee on Foreign Relations, and 
Senate Executive Documents, as weU as secondary authorities 
listed above. 

Interpretations by International Tribunals. It may often 
prove enlightening to investigate the interpretation placed upon 
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treaty provisions by the World Court and the Permanent Court 
of International Justice. 

State Constitutions. State jurisdiction in those fields of con- 
trol not delegated to the federal government is always derived 
from the state constitution. 

Finding Articles or Sections. In searching for applicable 
articles and sections, annotated editions should be used whenever 
possible. The method of search should he similar to that out- 
lined above for the federal constitution. 

Judicial Interpretations of Articles or Sections. The notes of 
decisions foIloAving the text of the specific or related provisions 
should be read, and citations to eases interpreting the article 
or section in question should be noted on case cards. These 
citations should then be compared with those listed under the 
same article or section in Shepard’s Citations for the particular 
state (bound volumes and supplements) ; and Table of Statutes, 
Constitutions, etc., Cited and Construed {Digest of United States 
Siipreme Court Reports, Volume 1 and pochet supplement, and 
subsequent bound volumes and advance sheets of the various 
editions of U. S. Supreme Court Eeports, and the Federal Re- 
porter and Federal Supplement as well as the State Reports. 

Any additional citations which are found in this way should 
he noted on ease cards, and all cases read. 

Legislative History of Articles or Sections. The material ob- 
tained from historical and editorial notes may he supplemented 
through an examination of the Journals and Dehates of the 
Convention at which the constitution was drawn up; the texts 
of earlier constitutions in conjunction with the Journals ancf 
Delates of the conventions which prepared them; and early 
charters and organic acts in force before the admission of the 
state to the Union. It might even prove worth while to compare 
the applicable article or section with similar provisions in the 
constitutions of other states. This may be done by means of 
Provisions of the Yarious State Constitutions (1907) ; Index- 
Digest of State Constitutions (1915) ; or Reports of the Consti- 
tutional Convention Committee, Volume 3 (New York), (1938). 

Since elaborate annotations to state constitutions comparable 
to those made to the federal constitution are seldom available, 
it is essential that the search for judicial precedents and lesser 
authorities he continued independently of the annotations. 
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State Statutes. Within the limits laid down by the federal 
and state constitutions, the legislatures of the several states have 
promulgated a steadily growing number of statute laws. In 
some states the volume of such legislation is greater than that 
passed by the national Congress. The problem of finding 
whether or not there is an applicable provision in this amor- 
phous mass of material can be solved in much the same way as 
the problem of finding federal legislation. 

Finding Enactments. If a check list of words and phrases is 
chosen as a key, the indexes to the various statute books are the 
proper starting points. For this purpose the sections dealing 
with “Construction of Words,” “Definitions,” “Interpretation 
of Words,” or “Words and Phrases,” and the set Words and 
Phrases, with its pocket parts, will also prove helpful. If, on 
the other hand, the topic approach is selected, the Tables of 
Contents and detailed topical analyses of the various publica- 
tions may be used to find the applicable legislative provisions. 
However, a search in the fact word indexes of judicial material 
will often result in the discovery of a case which involves a 
statute or an ordinance and cites it specifically. Because such 
indexes most often include more fact words, it will be well to 
refer to them early in the search. Should a citation to a specific 
provision have been obtained from some independent source, it 
may be necessary to translate it into a reference to the publica- 
tion in hand by means of the Parallel Reference Tables or the 
Table of Statutes by Popular Names which are included in some 
statute hooks. 

Once a pertinent enactment is found, the procedure from that 
point on should not differ from that used in working with fed- 
eral legislation. An annotated text should be used wherever 
possible. Since, however, annotated editions are generally pri- 
vate editions and only prima facie evidence of the law, the text 
found must always be verified by a comparison of it with the 
ofiieial session laws. 

Constitutionality of Enactments. The constitutionality of 
the enactment must be tested not only with regard to the state 
constitution hut also with regard to the federal constitution. The 
citation should be checked first of all in Shepard’s Citations for 
the particular state (bound volumes, supplements, and advance 
sheets). Shepard’s includes session laws as well as revisions, 
compilations, and codes, and it contains not only citations to 
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decisions inte:^preting particular provisions but also the history 
of those provisions, i.e., citations to any later amendments, 
repeal, or revision of the enactment. Use should also be made 
of the Table of Cases cited in the State Reports and subsequent 
volumes and advance sheets of the proper unit of the National 
Reporter System, also of the Table of Statutes Construed (Di- 
gest of United States Supreme Court Reports, vol. 1), and the 
Table of Cases cited, etc., in subsequent bound volumes and ad- 
vance parts of U. S. Reports, U. 8. Supreme Court Reports, L. 
Ed., Supreme Coicrt Reporter, Federal Sd, and Federal Supple- 
ment, and of loose-leaf services covering state laws on the subject. 

Judicial Interpretations of Enactments. Whether or not an 
annotated compilation with its supplements, a volume of session 
laws, a slip law, or a loose-leaf service such as the C. C. 3. 
Advance Session Laws Service is the end of a successful quest, 
the interpretation by the courts of any applicable enactment 
shoixld be ascertained by means of the information gathered from 
the sources mentioned under “Constitutionality” immediately 
above. 

Legislative History of Enactments. As in the case of federal 
legislation, when the applicable enactment has not been inter- 
preted by the courts, it may be necessary to attempt to deter- 
min.e in advance the construction that will be given to it. In 
addition to applying the local rules of statutory construction, it 
may be advisable to consult available documentary material. 
Certain difficulties will arise in searching for such material. 
First the Monthly Checklist of State Publications lists only those 
publications received by the Library of Congress. Second, there 
are no publications equivalent to the Congressional Record 
reporting the debates in state legislatures. Third, committee 
reports and hearings are not as a rule published. Finally, with 
few exceptions, there are no publications generally available 
which are equivalent to the House Calendar. It will he neces- 
sary, therefore, to rely on such sources as the C. C. H. Legisla- 
tive Reporting Service for a record of the progress of bills 
pending in the legislature. Recourae may also be had to seta of 
the State Senate and Honse Journals for this purpose whenever 
they are available. 

"When no cases can be found interpreting the particular 
statute or when the cases fonnd are not bn similar facts, it is 
frequently profitable in forecasting the reaction of the court to 
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survey the treatment given by the courts of otber^states to iden- 
tical or similar statutory provisions. For this purpose Words 
and Phrases with its pocket supplements may be used to find 
similar or identical statutory provisions with aid from the Word 
Lists. Provisions found in this way may then be checked in 
the Table of Statutes, etc., Construed (Digest of V. B. Supreme 
Court Beports), V. 8. L. Ed., Supreme Court Reporter, Federal 
2d, and Federal Supp., also in the Shepard’s Citations for the 
particular states or for the proper units of the National Reporter 
System. 

A comparison of the enactment in hand with similar provisions 
in other states is also made possible by such compilations as New 
York State Library Bulletin: Legislation hy States, 1890-1908; 
the Library of Congress, Legislative Reference Service: State 
Law Index, 1925/26 to date; and State Legislation, Monthly 
Summary 1941/42 to date; also Pullic Affairs Information Serv- 
ice, 1920 to date; and Martindale-Huilell Law Directory: Law 
Digests (in this directory the most recent laws of each state 
are set forth in digest form). Once the statutory material has 
been exhausted, the search should be extended into the judicial 
precedents and lesser authorities. 

Loose-leaf services for state law in various fields should also 
be consulted. 

Buies of Court. Rules of court in a particular jurisdiction are 
of almost equal importance with rules of substantive law. There 
is, however, a tendency on the part of beginners to underesti- 
mate their importance in the conduct of litigation. The prepara- 
tfon of a case for trial should never be considered to be complete 
before the rules of court pertaining thereto have been thoroughly 
investigated. 

Finding Buies of Court. 

The place in which the rules of federal courts are printed is 
indicated by the Chart on pages 188-189. If these sources are 
unavailable, the pamphlet edition of the rules of the particular 
court should he used. These may be obtained from the elerks of 
the respective courts. If possible, the rules should be read in 
one of the annotated editions. 

The location of the rules of the state courts and their amend- 
ments is indicated by the Chart printed in 33 Law Lib. Jour. 
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127 (1940). ,^hen these sources are not available, the rules 
may sometimes be found in the local practice manuals. Copies 
of the pamphlet editions can be obtained from the clerks of the 
various courts. If possible, an annotated edition should be used. 

Lawyers should keep on hand copies of the rules of all courts 
before which they practice, and should prepare annotations for 
them if annotated editions are not available. 

Judicial Interpretation. 

Federal. The interpretations given specific rules in federal 
courts may be traced by means of the annotations in the United 
States Code Annotated, the Federal Code Annotated, Mason’s 
Federal Court Bides Annotated, the Federal Buies Decisions, 
and the Federal Buies Service, as well as by means of the cita- 
tions in the Digest of United States Supreme Court Beports (vol. 
11), the Federal Digest (vol. 72), Shepard’s United States 
Citations (for Supreme Court Eules), Shepard’s Federal Cita- 
tions (for Federal courts other than the Supreme Court), the 
bound volumes and advance sheets of the Supreme Court Ee- 
porier. Federal 2d, Federal Supplement, and units of the Na- 
tional Beporter System issued since the last urdt of Shepard’s. 

Assistance in interpreting those rules which have not yet been 
passed upon by the courts may be had from such works as 
Federal Court Bddes Annotated (Indianapolis, Bobbs-Merrill Co., 
1948), Ohlinger’s Jurisdiction and Procedure (Eev. ed.), and 
Moore’s Federal Buies and Official Forms (1947 pamphlet). 
Editions which contain the “Notes” of the respective Advisory 
Committees and the Institute Proceedings are of the highest 
importance in this work. 

Since statutes enacted prior to the Federal Eules which are 
not inconsistent with the provisions of the Eules are still in 
effect, it is well to investigate those which govern jurisdiction, 
venue, process, and procedure as they are found in the Z7. S. Code. 
Ohlinger’s revised edition, volume 2 brings these statutory pro- 
visions together in a very useful form. 

State. The judicial interpretation of state rules of court may 
be investigated by means of the Shepard’s Citations for the 
particular state, as well as by the various local practice manuals 
and digests. Here again the statutes should be searched for 
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any additional provisions with regard to juris^etion, venne, 
process or procedure which may be applicable. 

History of Rules of Court, Amendments, Revisions, etc. 

Federal. The supplements to the United States Code, and the 
annotations in the United States Code Annotated, the Federal 
Code Annotated, Mason’s Federal Court Bides Annotated, Fed- 
eral Rules Decisions, and Federal Bides Service, and the current 
advance sheets of the reports of the various courts record any 
alterations in the rules. This information may be supplemented 
with the Shepard’s Citations which covers the particular court 
rules under consideration. Changes are also printed in the 
United States Code Congressional Service. 

State. Shepard’s Citations for the particular state is often 
the only means of discovering changes in the rules other than 
the advance sheets of the state reports and National Reporter 
System units. Some courts, however, issue changes in slip form 
which may be pasted in the pamphlet editions at the appropriate 
place. 

Municipal Materials, Municipal regulation, like all other 
phases of government control, is increasing in scope. Unfortun- 
ately there is not a concomitant development in the systematic 
publication of ordinances or acts under delegated authority. The 
sphere of municipal regulation is by far the most inadequately 
documented of all fields of the law. 

Finding Municipal Ordinances and Regulations. It is nearly 
always impossible to find even a majority of municipal ordi- 
ilhnces and regulations in either municipal, county, state, or law 
school libraries. Usually it is a necessary and a wise precaution 
to make inquiries at the office of the clerk of the municipality or 
of the corporation counsel. The index of the local digest should 
be consulted because it may lead to cases which cite applicable 
ordinances and regulations. 

Judicial Interpretations of Ordinances, etc. When the exis 
fence of a municipal regulation has been discovered, its inter- 
pretation by the courts can be traced by means of local digests 
and of Shepard’s Citations for the particular state in which the 
municipality is located. In rare instances a U. S. Supreme 
Court ruling may be found by means of Vol. 1 of the Co-op: Di- 
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gest. The pro-jision can he further analyzed on the basis of the 
principles set forth in standard treatises and textbooks on mu- 
nicipal government. Case cards should be made out for citations 
to cases in point. 

Legislative Sistory of Municipal Ordinances, etc. Because 
of the paucity and general inaccessibility of case and secondary 
material more dependence than ordinarily will have to be placed 
on the local rules of statutory interpretation. Local state rules 
will apply where an ordinance is delegated legislation. They 
may also apply when the ordinances were passed by a Home 
Kule government. Shepard's Citations for the particular state 
will provide valuable information in regard to whether or not 
the provision in q,uestion has ever been amended, repealed, or 
revised. 

Most reliance, however, whenever possible should be placed 
on an investigation of judicial precedents and lesser authorities 
in searching for municipal materials. 

Administrative Material. The routine of search which seems 
most feasible here is quite similar to that employed in working 
with legislation and judicial decisions. Loose-leaf services which 
cover the particular field in which the problem lies are the nao,st 
fruitful sources of material. There are two services of a general 
nature : G. G. S. Federal Administrative Procedure and Pike and 
Fischer ’s Administrative Law. There are also many specialized 
services published by Commerce Clearing House, Prentice-Hall, 
Alexander, and other companies. As a general rule, they are 
well equipped with elaborate indexes, tables, citators, finding 
lists, etc. Any one of these keys may be utilized with compara- 
tive ease as a means of discovering applicable administrative 
provisions. The Code of Federal Regulations with its Cumulative 
Supplement (1943) and subsequent annual supplements in con- 
junction with the subsequent daily issues of the Federal Register 
provides another source of pertinent material. Annotated and 
unannotated editions of the various statutes under which the 
agencies operate and separate editions of their rules and regula- 
tions afford still another source. While it is true that the pas- 
sage of the Administrative Procedure Act of dune 11, 1946 has 
rendered much of the material obsolete which is to be found in 
treatises published before its enactment, it will not be long before 
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new treatises and pocket supplements to old ones ;5vill bring sucb 
secondary material to date. 

Once a rule or regulation or rule of procedure has been found 
by means of any of these publications, three questions should 
be answered before carrying the search further. First, is the 
act under which the agency is operating constitutional? Second, 
did the agency observe all of the formalities prescribed by the 
act and by the Administrative Procedure Act in promulgating 
the rule or regulation? Third, does the rule or regulation or 
rule of procedure go beyond the meaning of the statute, i. e., is 
it uUra vires f 

There are two aspects to the question of the construction and 
interpretation of administrative material. First, how has the 
provision been interpreted by the agency in its decisions, orders, 
rulings, findings, etc. ? and second, how has it been interpreted by 
the courts? In answering these questions the loose-leaf services 
and the various sets of administrative reports of the various 
agencies with their digests and indexes are of equal importance 
with the judicial reports, digests and indexes. Such publications 
as the United States Code Congressional Service and the United 
States Law Week, both of which publish the proclamations and 
executive orders of the President and a selection of administra- 
tive rules and regulations and rules of procedure are also of 
assistance. 

For provisions which have not been passed upon either by the 
agency or by the court, much material concerning legislative 
history may be found in the loose-leaf services, the United States 
Qode Congressional Service, and official publications of the legis- 
lative history of the authorising act. 

Since the state governments in recent years have followed the 
example of the federal government in the enactment of social 
legislation and laws regulating industry, they have found it 
necessary to add to the already existing regulatory agencies many 
new ones charged with the duty of administering the new legis- 
lation. To these agencies, also, in many instances has been 
delegated the power to write their own provisions or to fill in 
the broad mandate of the legislature. It is advisable, therefore, 
in dealing with problems in administrative law to ascertain 
whether there are any applicable state as weE as federal rules 
and regulations, rules of procedure, practice and evidence; and 
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decisions, orders, rulings, and findings, wliicli must be considered 
in any fully worked out solution. 

Administrative Law — Loose-Leaf Services. The type of serv- 
ice afforded by the Commerce Clearing House, Prentice-Hall, and 
other loose-leaf publishers greatly facilitates research in those 
complex fields of law in which administrative regulations and 
rulings play as important a part as do statutes and judicial 
decisions. It provides the student and practitioner with a means 
of keeping in touch with the very rapid developments in each 
field, and brings together for them in well-organized units the 
applicable law. Since the various services are highly specialized, 
it is advisable before using any one of them to read carefully the 
introductory section which outlines its scope and content and 
often explains particular features and methods of use. 

Finding MateriaZ. As each service is equipped with an elabo- 
rate topical index to the basic service as well as a cumulative 
index to the current sections, tables of cases, and topical analy- 
ses of statutes and administrative rules and regulations, it is 
possible to use the word, the citation, or the topic approach in 
the search for material. 

Constitutionality md Validity of Provisions. Statutes; ad- 
ministrative rules and regulations ; rules of procedure and prac- 
tice; decisions, orders, rulings and findings; proclamations and 
executive orders of the President; forms; in fact almost every- 
thing necessary in making a tentative forecast of the stand 
which the courts or administrative agencies may take relative 
to the validity of a- provision will be found in the services. . 

Administrative and Judicial Interpretation. Digests of ad- 
ministrative decisions, orders, rulings and findings as well as 
of judicial decisions interpreting administrative provisions are 
printed in conjunction with the specific statutes or rules and 
regulations to which they apply. Case cards should be made for 
decisions in point. The citator in the particular service and the 
proper unit of Shepard’s Citations should then be checked under 
the statutory section to obtain additional citations where they 
exist. Finally the status of the eases should be checked both 
in the citator to the service and in the proper unit of Shepard’s. 

Full advantage should be taken of any additional features such 
as bibliographies, etc. 
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Administrative Material — ^The Code of Federal Eegtilations 
of the United States of America. The rules aud regulations of 
federal agencies having general applicahility and legal effect in 
force June 1, 1938, were published as The Code of Federal Begn- 
lations. A Cumulative Supplement was published in 1943. The 
Code is kept current by annual supplements and by the daily 
issues of the Federal Register. A new edition will be issued in 
1949 which will be kept current by pocket parts. It is divided 
into fifty titles which are in turn subdivided into chapters each 
of which is assigned to a particular agency according to the 
subject matter of its regulations. The titles closely parallel 
those of the United States Code. 

Finding the regulations or rules of procedure. There is a 
Table of Titles and Chapter Headings in each volume imme- 
diately following the preface. Each chapter is preceded by a list 
of its parts ; each part by a list of sections and any other sub- 
divisions which are given special emphasis. The general or sub- 
ject index is contained in Volume 15, There is an index in each 
volume of the Cumulative Supplement and in each annual 
supplement; also a “Table of Documents Published in the 
Federal Register” which lists under the various titles and chap- 
ter headings the description, date. Federal Register citation, and 
Code of Federal Regulations citation of each document included. 

The Code contains no secondary material. The legislative 
history and judicial and administrative interpretation of pro- 
visions found in the Code must be obtained through the aid of 
the loose-leaf services, the volumes of decisions of the various 
sgencies and their digests, and Shepard’s Citations. 

The Code does not contain administrative decisions, orders, 
rulings, findings, etc. It is confined to reporting the organiza- 
tion and substantive and procedural rules and forms used by 
the various agencies. In conformance with the provisions of the 
Administrative Procedure Act of June 11, 1946, aU government 
agencies filed with the Federal Register an outline of its organi- 
zation and a codified statement of its substantive rules and 
regulations and procedural rules and forms in force on August 
15, 1946. These were first printed in the Federal Register, vol- 
ume 11, part 2 (1946) and were later reprinted in the 1946 
Supplement to the Code, These volumes contain an elaborate 
table for this material. 
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Witl. the aid^f the citations obtained from the Code of Fed- 
eral Regulations ^ the search may he shifted to the loose-leaf 
services. 

Same — The "Federal Register. Since March 14, 1936, the 
proclamations and executive orders of the president, the rnles 
and regulations of the several executive departments and ad- 
ministrative agencies, and the decisions, orders, and rulings, as 
well as the rules of practice and evidence of the federal adminis- 
trative tribunals — all such items of a general nature — have been 
published in the Federal Register. Daily issues are published 
Tuesday through Saturday of each week, except on days follow- 
ing holidays. The daily issues contain an index which is cumu- 
lated at the end of each month. Monthly indexes are cumulated 
at the end of each quarter; again at the half year; and a final 
cumulation is made at the end of the year. The indexes to the 
daily issues since June 1, 1938 have been arranged on the basis 
of the titles of the Code of Federal Regulations which super- 
sedes the Federal Register volumes issued prior to that date. 
The “Related Documents Table’’ which was issued with the 
annual index of the Federal Register up to that time has been 
supplanted by the “Table of Documents Published in the Fed- 
eral Register” which is contained in the annual supplement to 
the Code of Federal Regulations. 

Finding the Material. Documents in the Federal Register can 
be found by means of the daily, monthly, quarterly, semi-annual, 
and annual indexes. 

Construotion and Interpretation. Administrative decisionsr 
orders, and rulings interpreting and applying rules and regula- 
tions and rules of practice, procedure, and evidence can be found 
by means of the indexes. With the aid of citations found in the 
Federal Register the search can be shifted to the loose-leaf serv- 
ices. 

1 For an article on the use of the Federal Register and the Code of 
Federal Regulations and the method of locating in the Code matenal 
which has been published in the Register, see Wigmore, “The Federal 
Register and the Code of Federal Regulations; How to Pse Them— If 
You Have Them,” 29 A. B. A. Jour. 10 (1943). 

For, an explanation of the background, scope, and use of the Code 
of Federal Regulations refer to the general preface in vol. 1. 
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Same — United States Code Congressional S^vice. Bacl o£ 
the pamphlet supplements issued throughout the session contains 
proclamations and executive orders of the president and adminis- 
trative rules and regulations. Material from the various sections 
of the pamphlet supplements is cumulated in the ‘Corresponding 
sections of the annual bound volume. 

Finding the Material. Proclamations and executive orders of 
the president are listed chronologically in separate tables. They 
are also indexed -with the administrative rules and regulations in 
the general index. The indexes and the tables in the pamphlet 
supplements are cumulative and are superseded by the indexes 
and tables in the annual bound volume. 

Construction and Interpretation. For the construction and 
interpretation of materials found in the United States Code 
Congressional Service it is necessary to shift the search to the 
loose-leaf services or to the volumes of decisions, orders, and 
rulings of the various agencies and their digests. 

Same — United States Law Week. The United States Lanu 
Week publishes selected proclamations and executive orders of 
the president, rules and regulations of the executive departments 
and administrative agencies of the government, along with 
decisions, orders, rulings, etc., also digests decisions of the state 
and federal courts. 

Finding the Material. There is a semi-annual and an annual 
index. In addition the digests of cases are arranged in a classi- 
fied order, 

^ Construction and Interpretation. The selected decisions, or- 
ders, and rulings of executive departments and administrative 
agencies provide a means of examining some of the current 
interpretations and applications of administrative rules and 
orders. 

The citations obtained through the use of the United- States 
Law Week can be used when the search is shifted to the loose- 
leaf services and to the volumes of decisions, orders, and rulings 
of the various administrative agencies and their digests. 

Judicial Material — Introductory. Sooner or later nearly all 
legal research leads to an investigation of judicial material. In 
those cases which do not involve legislative or adminisflative 
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provisions, the geareh will be confined to judicial materials. In 
those cases which do involve legislative or administrative provi- 
sions it wiU be necessary to learn how the provisions have been 
interpreted by the courts either by means of the leads found in 
the secondary material which has been used or by means of 
further or independent search in the judicial materials. 

While for purposes of efficiency a definite routine should be 
kept in mind throughout the search, it should be varied in accord- 
ance with the importance of the case, the material found, and 
the time available. A definite routine is of advantage to a 
beginner. An experienced lawyer who has long practiced in a 
field may, perhaps, rely on associational suggestion after having 
analyzed his facts and omit many of the steps. Even for him, 
there would be a danger that his memory might prove false. 
For the practicing lawyer, as well as for the beginner, the 
amount of time lost is a small price for the assurance of a 
complete search. 

Same — Preliminary Steps. The general routine of research 
in judicial material is much the same as that in legislative and 
administrative material. There are the same three approaches 
to the problem, i.e., the word, the citation, and the topic ap- 
proaches. The basic information necessary for the nse of each is 
the same, i.e., for the word approach, a list of words and 
phrases describing the facts in question; for the citation ap- 
proach, a citation to a case in point; for the topic approach, a 
clear conception of the topics under which such a problem is 
treated in the books. This preliminary information is obtained in 
much the same manner as when dealing with legislative or ad- 
ministrative material. First of all the facts must he mastered. 
Those facts which are salient or essential to the problem must be 
abstracted from those which are not. They must then be 
arranged in either a logical or chronological order. Finally, 
they must he restated as well as possible in legal language. Not 
until this has been done, should any attempt be made to look up 
the law. 

Any definitions which are essential to the solution of the prob- 
lem should then be examined. Although the various encyclopae- 
dias, digests, and indexes to annotations contain leads to this 
matefial, by far the best tool for this purpose is the set called 
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Judicial and Statutory Definitions of Words cmd Phrases, or 
simply Words and Phrases. The Permanent Edition, with its 
pocket supplements should be used. It can be brought to date by 
means of the Tables of “Words and Phrases” in the bound 
volumes and advance sheets of the National Reporter System 
which have been issued since the publication of the pocket 
supplement. To the Definitions in this set are appended the cita- 
tions to the sources from which they were extracted. These cita- 
tions to eases in point should then be noted each on a separate 
case card. The use of Words and Phrases is one of the mopt 
rapid methods with which to discover the citations necessary as 
a basis of the citation approach. 

The next step is the preparation of a list of words and phrases 
descriptive of the facts. This is made possible by analyzing 
the facts: (1) the cause of action CWhat happened?) ; (2) the 
parties (Are they of a particular class, relation, or occupation?) ; 
(3) the subject matter (What place or thing is involved?) ; (4) 
the object of the action (What relief is sought?) ; and (5) other 
points in issue. Prom such an analysis a list of descriptive 
words and phrases can be prepared as a basis of the word ap- 
proach. 

The selection of the proper topics for the topic approach is 
facilitated by the charts issued by the American Law Book 
Company for the Corpus Juris system and by the Lawyer’s 
Co-operative Publishing Company for American Jurisprudence. 
Familiarity with both of these charts is an invaluable asset in 
research. 

An analysis of the legal background of the problem should 
then be prepared. The purpose of this analysis is to provide a 
general conception of the legal framework into which the prob- 
lem must be set and, equally important, to provide more cita- 
tions for the citation approach. There are several types of books 
which will prove useful for this purpose — legal treatises, legal 
encyclopedias, the Restatements, legal periodicals, case books, 
and to some extent class notebooks. The index word list, case 
cards, and text ‘cards facilitate the finding of the proper mate- 
rial in these secondary sources. Citations gathered from them 
should be noted on separate case cards ; and quotations from as 
well as notes on the text should be noted on text cards. When 
text notes refer to a specific case, the text card can be filed with 
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the case card. ‘Research in secondary sources should be aban- 
doned as soon as either the general legal problem is understood 
or it is realized that the point under investigation is so minute 
that a comprehensive treatment of it is not to be expeetedun the 
texts. 

Same-.-Textbooks. After the problem has been analyzed as 
accurately as possible, an “Index List” should be made of 
apposite words and phrases under which it is thought an indexer 
might possibly classify material dealing with the question. With 
the assistance of the charts provided by the American Law Book 
Company and “The Co-op.,” a selection should be made of the 
topic headings under which it seems the problem may be 
treated in the encyclopaedias and textbooks. Prom treatises 
upon the appropriate subject there should be selected, if possible, 
the latest edition of several standard texts. It may be difficult to 
secure any reliable evaluation from book reviews because they 
vary in reliability, but ordinarily an inquiry directed to a law 
librarian, a practitioner or a law teacher will procure sufficiently 
accurate information. Two approaches to the material are pos- 
sible, the topic approach through the table of contents and the 
word approach through the index. If the book treats the ques- 
tion at aU, a case card should be made for each case cited by the 
author in support of his opinion. The front of the card should 
be reserved for the title, citations, and later an abstract; while 
the back should be used to record statements concerning the case 
with the citation to the text in which the opinion was expressed 
and later the citation history of the case. Another card should be 
“ made for any quotations from or notes on the text. Finally, any 
new words or phrases should be added to the index list. '' 

Never accept the opinion of a text writer before checking 
personally the cases which he offers in support of it. Never cite 
a case without reading it. 

game — Encyclopaedias. It is unprofitable to examine older 
encyclopaedias when new ones are available. In using an en- 
cyclopaedia usually only two methods of approach are possible, 
the topic and the word approaches. Some British encyclopae- 
dias have a table of cases which makes it possible to use in addi- 
tion the case or citation approach. If the topic approach is 
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chosen, the analysis of the topic will providd' the key to the 
material. First the main headings should he examined. When 
the proper main heading has been chosen, the main subdivisions 
of that heading should next be examined. After the proper 
subdivision has been selected, then the proper section of the 
subdivision and the proper subsection of the section. It is never 
advisable to read through the analysis from beginning to end. 
Before reading the text of the section or subsection, a note should 
be made in the index list of any cross-references which may 
be given. The material in the encyclopaedia should be treated in 
the same manner as that in textbooks. If there are supplements 
of any kind or pocket parts they should also be examined. It 
should be remembered, however, that the principal value of an 
encyclopedia, as well as of textbooks, is not as a compendium of 
the law, but as a form of digest. All citations must be cheeked 
before being used. 

If the Corpus Juris system is used, it will be necessary to add 
to the citations found in the notes to Corpus Jims Secundum, 
the citations to be found in the pocket parts and in the annota- 
tions to the same article in Corpus Juris. If Americm Jurispru- 
dence is used, advantage should be taken of the citations to the 
Bestatemenis which are included in the notes. 

Same — The Restatements. The Bestatemenis are perhaps the 
most authoritative of all text materials. They were prepared by 
recognized experts in the subjects covered. While the main text 
is unsupported by citations, it is possible to determine the state 
of the law on any pomt by using the State Annotations and to 
determine the attitude of the courts and writers in legal periodi- 
cals by using the Bestatemenis in the Courts. There are, of 
course, many propositions of law upon which there is no case 
law. In presenting arguments on these points, great weight is 
given to the opinions expressed in the Bestatemenis. Two 
methods of approach are open, the topic and the word ap- 
proaches. For the topic approach the key is the table of contents 
which presents a complete analysis of the subject. This should be 
examined in the same manner as the analyses of articles in en- 
cyclopaedias, i.e., first all main divisions, then principal sub- 
divisions, then sections, etc. The key for the word approach is 
the General Index. This may prove somewhat difficult to use 
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because it is a modified topic and fact word index with, cross- 
references to all parts of tbe Restatements. It is sometimes 
possible to use the citation approach if one has been so fortunate 
as to find citations to the Restatements in bis use of American 
Jurisprudence. As usual ease and text cards should be made and 
any new deseripti-ve words and phrases added to the index list. 

For. the word approach the key is either the index to the 
individual Restatements or the General Index. The latter is a 
modified topic and fact word index with cross-references to all 
those places in the Restatements in which a topic is treated. It 
is sometimes difficult to use. 

Same — Citations. It is advisable before beginning the search 
for judicial decisions to complete the citations obtained from 
dictionaries, treatises, encyclopedias, articles in legal periodicals, 
and the annotations to Restatements. Full citations will include 
the three possible systems in which the case may have 'been 
reported, aside from any special subject series or case books, 
i.e., the official state or federal reports; the National Reporter^ 
System; and the annotated case series, if any. Such a proce- 
dure will not only save time by eliminating any search in reports 
other than those in which the eases are to be found, but it will 
also facilitate the location of any case in whatever series is most 
accessible. The full citations for almost all American cases may 
be obtained from the Table of Cases for the American Digest 
System. This table includes almost all eases decided by courts of 
last resort from 1658 to the present; and it lists under each title 
the official, National Reporter System, and annotated case series 
citation ; the final disposition of the case ; and, in addition, the 
topics and key-nnmbered sections under which the case has been 
digested. When the information in hand consists of no more than 
the title of a case, it is necessary to search the tables of cases for 
successive units nntil the case is found. When the title and date 
are both known, it is possible to go directly to the proper table 
of eases. If only a citation is known, it is necessary to secure 
the title and date from the report before using the table of cases. 
However, since the official report may not always be available, 
recourse may be had to the NeAional Reporter System, if it is at 
haijd. The official citation may be translated to a Eeporter cita- 
tion by means of the cross reference tables of the National Re- 
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porter System Blue Booh. Note also, that it is possible by using 
the Blue Book tables in reverse to change a National Beporter 
System citation to an official citation. A popular name title 
on the other hand must first be translated into a regular cita- 
tion by means of the Table of Popular Name Titles in the front 
of Volume 34 of the Fourth Decennial Tables of Gases, Volume 
15 of the United States Supreme Court Digest (Key-Number) 
and its pocket part, Volume 72 of the Federal Digest and its 
pocket part, or the Shepard’s Table of Cases Cited by Popular 
Name (latest edition). 

For British cases the Consolidated Table of Cases, Volumes 45 
and 40 of the English and Empire Digest, serves approximately 
the same purpose as the Table of Cases for the American Digest 
System. It contains, in addition to the complete citations, the 
topic under whieh the case is digested and the number given the 
case and thereby makes it possible to find almost all other cases 
■whether English, Irish, Scotch, Dominion, or Colonial, which 
are in point. Volume 24 of Mews’ Digest of English Case Law, 
,2d ed. and supplements is also useful. 

If the English cases are known, it is sometimes possible to find 
American cases whieh uphold the same rule of law. First, it 
is necessary to find a report of the English case in one of the 
annotated series. There is a Consolidated Table of English 
Cases in Volumes 26 and 27 of the English BuUng Gases, for 
decisions before 1900, which may be used for this purpose. For 
cases whieh were decided after 1900, there are tables in Volume 
10 and the latest volume (vol. 16) of British Ruling Gases. In 
addition to the latter, there is also a Table of Cases in the back 
of Volumes 1 and 2 of the Digest of American and English Anno- 
tated Gases which covers the period 1905 to 1919. English, 
Canadian, etc., cases are also occasionally included in the notes in 
Lawyers Reports Annotated and American Law Reports Anno- 
tated. If the English case can be found in one of these sets, any 
American cases in point which are kno'wn to the editors 'will 
be listed in its annotation. Should this method fail, stiU another 
method lies open. The English case may be looked up in the 
tables of cases in American treatises and text books on the 
special subject, or even in English treatises and texts when they 
are available. The likelihood is that if the English easft is 
found therein, any American cases in point -will be cited in the 
discussion or footnotes to the English case. The titles of the 
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American eases obtained in this manner can then be looJied up 
in the Tables of Cases for the American Digest System to obtain 
the topic and key-number under which other American cases 
may be found. Redstone’s Table of English Cases Construed or 
Cited by the Supreme Judicial Court of Massachusetts, vols. 
133-220 (1882-1915), may prove helpful. 

Same — Choice of a Set. Once the preliminary Vork has been 
completed, the next step to be taken is the choiee of the proper 
set in which to begin the actual search for cases. This choice 
depends somewhat upon the problem which is to be solved. 
Some problems, for instance, fall within the field of one of the 
loose-leaf services or special subject sets. Much valuable time 
is often saved by making use of these specialized forms of report- 
ing, for the editors make a point not only of gathering all the 
important eases, but also of supplying excerpts from and refer- 
ences to much of the available related material such as forma of 
pleadings, approved instructions, applicable legislative and ad- 
ministrative provisions, and in some cases even text discussions. 

Same — Loose-Leaf Services and Special Subject Reports. It 
is usual to begin the search in any material by means of the 
citation approach whenever that is possible, going directly to 
the cases or to that part of the digest in which specific cases in 
point are digested. Preliminary work, however, rarely fur- 
nishes any citations to the loose-leaf services or to the special 
subject reports. It is, therefore, necessary to check the name of 
the cases in hand in the table of cases for the set in ordCT to 
find whether or not they are reported in it. If they are not, it 
will be necessary to make use of the word or of the topic ap- 
proach to the digest or index in order to find other eases in 
point. Case cards should be made for any new cases and statute 
or text cards for any new material discovered in this way. Nevt 
descriptive words or phrases which occur in the search should 
be added to the index word list. After the possibilities of this 
material have been exhausted or if it is found that the problem 
does not fall within the scope of the set, the search should be 
transferred to or begun in some other medium. 

Next to the loose-leaf services and the special subject reports, 
b:^ far the best sets in which to secure a review of the state of 
the law on any problem of geheral interest are the annotated 
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series. The current set of this type is the American Law Re- 
ports, Annotated (cited: 1 A. L. R. 1). If either preliminary 
research or the use of the special subject reports or the loose- 
leaf services has resulted in the finding of citations to cases 
in the annotated series, the cases can be approached directly. 
If, on the other hand, no citations have been found, the search 
may be carried on by means of the word or the topic approach. 
Cards should be made for any new eases, text, or statute material 
discovered, and any new descriptive words or phrases added to 
the index word list. 

Same — American Law Reports. All three methods of ap- 
proach are possible in this set. For the word approach the keys 
to the set are the L. R. A. Word Index, which serves for both 
the L. R. A. and the A. L. R., and the A. L. R. Word Index 
to Annotations. If the latter is used care should be taken to 
check the main set of three volumes, the 1943 Supplemental 
Volume, and the pocket parts in the main set. The L. R. A. 
Word Index wiU lead to topics in the A. L. R. Index-Digests 
'■(vols. 1-5) and the temporary A. L. R. Digest with its pamphlet 
supplement. It is sometimes advisable to begin the search in 
Volume 5. However, it is possible to start in any of the volumes. 
The pamphlet supplement in such a case is the least satisfactory. 
Under the digest topic and section referred to in the L. B. A. 
Word Index, examine the paragraph or line summaries and 
select those most nearly in point. Note the citation to each in 
full. Then before leaving the section, read carefully the cross- 
references, if any, which immediately follow the section title 
line. These references are important for they represent the 
effort of the editor to point out other phases of the same problem 
which might otherwise be overlooked by the searcher. At this 
stage it is best to select eases directly against as well as cases in 
support of the solution sought since the annotations to each case 
include authorities on both sides of the question. If the A. L. R. 
Word Index to Annotations is used, it will be found that the 
citations are directly to notes in the reports. All citations in 
point should be collected from both the A. L. R. Digests and the 
A. L. R. Word Index to Annotations and noted on case cards. 
The cases should then be read. If a case is of no use, make a 
note of this fact in the step by step record of your search. *If 
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it is in point, check its status in Shepard’s Citations. Then, 
provided that the ease is still good authority, abstract it. The 
abstract should be entered on the face of the case card. The 
history of the case should be noted on the back. From the anno- 
tations to the case select the citations to any other eases which 
seem in point and note them on case cards. Look up these cases 
and treat them in the same manner as the principal case. Follow 
up cases by means of the A. L. R. Blue Book of Supplemental 
Decisions, Permanent Volume, and pamphlet supplement. It 
is essential to remember in using the Blue Book that the cita- 
tions under which it lists material are those of the annotations 
to eases and not of the cases themselves. It is possible, there- 
fore, to use the Blue Book directly after using the Word Index 
to Annotations. In using it directly after the Index-Digest care 
must be taken to select the citations to notes and not to cases as 
the basis of search. When volumes of the A. L. R. are off the 
shelf, it is often a time-saving expedient to go directly to the 
Blue Book in order to secure other citations in point where they 
exist. When earlier annotations in L. R. A. contain important 
material, they are referred to in the annotations in A. L. R. “■ 
Material can be brought close to date by using a citation for an 
A. L. R. case in point as the basis <jf the citation approach to the 
American Digest System, current pamphlet supplements to the 
General Digest, and by carrying the search to subsequently pub- 
lished pamphlet advance sheets of the National Reporter System. 

Since all citations to cases found through the use of text 
books, encyclopedias. Restatements, etc., have already been com- 
pleted, it is possible to select those in A. L. R. and go direftly 
to the cases and annotations and proceed as outlined above. If 
it has been impossible to complete the citations, use should be 
made of the latest A. L. R. Table of Oases with Parallel Refer- 
ences to Official Reports. 

With the topics obtained in analyzing the facta, it is possible 
to use the topic approach and go directly to the analysis of 
topics in the Index-Digests. Before using the topical analysis 
glance through the cross references which follow the analysis 
to see whether or not the particular phase sought is digested 
under some other topic. When the proper section has been 
looated, proceed as outlined above. 
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Otlier sets of annotated reports may be used in much the same 
manner. 

Some problems, however, are so specialize'd in their nature 
that they are not dealt with in loose-leaf services, special subject 
or annotated reports. To find cases dealing with them or to 
find still further cases for problems which were treated in the 
special subject, annotated, or loose-leaf systems, it will be neces- 
sary to extend the search to the American Digest System. By 
doing this nearly all eases in point can be located. 

Same — American Digest System. The American Digest 
System is built on a scheme of classification in which aU proposi- 
tions of law are divided into seven Categories: Persons, Property, 
Contracts, Torts, Crimes, Remedies, and Government. These 
categories are divided into thirty-four Glassifications, which, in 
their turn are subdivided into over four hundred Topics. The 
topics are arranged alphabetically in each of the five units of the 
system. Each topic is prefaced by a scope note which shows 
what is included and excluded from treatment under it. Each 
,, topic is also provided with an analysis showing its main divi- 
sions, subdivisions, sections, and subsections, and with cross 
references pointing out other topics under which specific phases 
of the material are treated. It is the purpose of this Digest to 
give every proposition of law a specific topic and section or key- 
number under which cases dealing with it wiU always be digested. 
When the topic and key-number covering a proposition is found, 
therefore, it is possible to locate aU cases in point. 

The set is composed of the Century Edition, covering all 
American cases from 1658 to 1896. This is not key-numbered. 
It is supplemented by five Decennial Digests, bringing the set 
down to 1946, and a General Digest, 2d Series, composed of 
monthly paper-bound supplements which are cumulated into 
bound volumes at the rate of about three to a year. 

All three approaches may be used to the material in this digest. 
For the word approach the key is the Descriptive Word Indexes ; 
for the topic approach, the analyses of topics ; and for the Cita- 
tion approach, the Table of Cases. Once the proper topic and 
key-number have been located by any one of these means, it is 
an easy matter to carry the search through the period 1896 to 
date. For earlier eases it is necessary to translate the key-nrftn- 
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ber into a sSction number by means of the reference line found 
immediately under the key-number section line in the volumes of 
the Second. Decennial. Record the citations to all cases in point 
on case cards. Then read the eases. "When possible, read them 
in an annotated series, or, when that is not obtainable, in the 
National Reporter System. When cases in point have been 
found, cheek their status in Shepard’s Citations. Abstract those 
which are still good law. 

Same — Local Digests. Since, however, systems of classifica- 
tion differ, with the result that cases lost under one system are 
sometimes found under another, it is never safe to consider the 
investigation of the local aspects of any problem complete until 
the local digest has been examined. This is especially true in 
those instances in which the local digest is not built upon the 
key-number system but upon an independent system of classi- 
fication and examination of the cases. 

Same — Records and Briefs. Finally, the records and briefs 
for local material should be examined if available. It should" 
he remembered that the transcripts of records are especially 
useful in the preparation of trial briefs, because they contain 
detailed information in regard to the manner in which each 
case arose and was presented in the lower court, i. e,, the form 
of the pleadings, evidential rulings, etc. The briefs, on the 
other hand, provide, for what they are worth, the outlines of 
the arguments presented. They may, therefore, suggest leads 
to local material hitherto undiscovered in the search. Supple- 
mentary persuasive material from other jurisdictions may be ob- 
tained from the Ameriocm Digest System by means of the cita- 
tions discovered in the briefs. 

Same — British. It is not unlikely that in some rare instances 
the search may have progressed to this stage with little, if any, 
applicable American case law having been discovered. In such 
a predicament, it is advisable to extend the search to the British 
materials. The routine to be recommended is very much the 
same as that suggested for American materials. An analysis 
of the general setting of the problem can he obtained from Hals- 
bnry’s Laws of England, 2d ed., or from Jenks’ English Civil 
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Law, 4t]i ed., or some other encyclopaedia or from "a treatise on 
the subject. The same order of choice lies open in the use of 
sets of reports: (1) special subject reports or loose-leaf services; 
(2) annotated reports; (3) a general digest, e. g., the English 
and Empire Digesi or Mews*. Irish, Scotch, British Dominion 
and Colonial cases are digested in the English and Empire 
Eigest when they are not of purely local interest. They may 
also be found by means of the various local British digests. If 
English eases in point are known, it is sometimes possible by 
means of them to find American cases which stand for the same 
rule of law. One method is to check them in Bedstone’s Massa- 
chusetts Citations, in which there is a table of English eases 
construed or cited by the Supreme Judicial Court of Massa- 
chusetts, in volumes 133-220 (1882-1915) of the Massachusetts 
reports. If the case cannot be found in this work, it may some- 
times be located in the table of eases for one of the annotated 
series. For cases prior to 1900, the Consolidated Table of 
English Cases in Volumes 26 and 27 of English Ruling Oases 
may be used. For those after 1900 the table of cases in Volumes 
*10 and 16 of the British Ruling Cases serves the same purpose. 
There is also a table of eases in the back of Volumes 1 and 2 of 
the Digest of American and English Cases Annotated (1905- 
1918). If an English case can be found in one of these sets, 
American cases in point will be found in the annotations. 
Should this method fail still another lies open. The English 
cases may be looked up in the table of cases in the proper Ameri- 
can treatises. If the English case is discussed or cited, it is likely 
tha1; any American cases in point will be cited also in the 
discussion or in the footnotes. The title of American cases 
found in this way may be looked up in the Table of Cases for 
the American Digest System to discover the topic and key-num- 
ber under which like cases are digested. 

Same — Citation Books. If the steps outlined above have been 
followed there will now be, in addition to the step by step record 
of the search, a case card for each case bearing upon the subject 
found in textbooks, encyclopaedias, Restatements, loose-leaf 
services, special siibject reports, annotated case series, and 
digests. If any of these cases are in the United States Supreipe 
Court Reports, the citations should be checked in Rose’s Notes 
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in order to find whetlier or not those portions of the cases which 
deal with the problem have ever heen considered in later opin- 
ions. For each new opinion thus discovered a case card should 
be prepared. If the ease was tried in state court advantage 
should he taken of any Notes for the state reports similar to 
Rose’s Notes. 

The status of all eases, not previously so treated, should be 
cheeked in the appropriate units of Shepard’s Citations, and 
federal cases earlier than 1902 may also be checked in Ash’s 
Federal Citations. In order to check a ease in the citation books 
it is necessary to know the number of the paragraph in the 
syllabus or headnotes which states the point for which the case 
is to be used as authority. This number should be obtained from 
the ofScial reports or from the National ’Reporter System. With 
the citation and this additional information it is possible to 
secure references to all subsequent eases in which either the per- 
tinent paragraph is treated or the case in general is cited. For 
each such citation a new case card should be made, and the 
citations thus gathered on the status of a case should be noted 
on the back of its case card. 

Same — Periodicals. The index-word list obtained from the 
initial analysis of the facts and subsequent use of search ma- 
terials provides the basis for the next step, the investigation of 
pertinent articles in legal periodicals. There are two indexes, 
that of Jones and Chipman and that of the American Association 
of Law Libraries. Each has an author, and a topic and fact 
word index. In addition. Volume 3 of the Jones and Chipman 
index and all volumes subsequent to 1916 of the American Asso- 
ciation of Law Libraries index include a case index. Recent 
volumes of the latter also include a separate section for book 
reviews. 

The importance of the thorough and scholarly treatments of 
difficult points of law and of the penetrating and exhaustive 
comments on recent eases and legislation which, as a general 
rule, are featured in legal periodicals cannot be overstressed. Of 
late, it has been so recognized by the bench and the har as well 
as by the legal profession and law teachers that citations to and 
digests excerpts and reprints of these articles are to be found 
in loose-leaf services, Restatements, and such works as the ’United 
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States Code Congressional Service, Federal Buies Decisions, and 
Federal Buies Service and eitations to them are now included in 
Shepard’s Citations. 

All relevant material from legal periodicals should be treated 
in the same manner as textbook material. No statements should 
be accepted as valid until the authorities cited have been read. 

Other Methods of Search, It is thought that the foregoing 
order of search is well suited for the beginner ; and that it will 
give at least as good results as any other for the experienced 
practitioner who desires to exhaust the authorities. If one is con- 
tent to believe the advertisements of every law book publisher, 
the search of a single encyclopaedia, or of a digest, or the dis- 
covery of a note in a series of selected cases will reveal all the 
law — at least ah. the law worth considering. Credulity may be a, 
great labor-saver, but it is not the mark nf a lawyer or of a 
scholar, If the legal authorities are to be exhausted, all the fore- 
going steps must be taken. It is possible to take them in a differ- 
ent order. One may begin with a series of selected cases; one 
may have a case in point and work back through the various 
tables of cases; one may commence with the American Digest 
System-, or with a case that has a key number syllabus para- 
graph, and thus get a start in the Decennial Digest. Further- 
more, the thoroughness of the search to be made in any instance 
may largely depend upon the books available and the object to 
be attained. But whatever the extent of such search, it should 
be made systematically so as to avoid waste motion and unneces- 
sajy duplication of work. 
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Wnf 

The King to the Sheriff, Health: , 

I command you, that justly and without delay, you cause G 
to have his beasts by gage and pledges, of which he complains 
that R has taken them, and unjustly detains them for the cus- 
toms which he exacts from him, and which he does not acknowl- 
edge to owe him; and in the meantime, cause him justly, etc., 
least, etc. Glanville (Beale’s edition of Beames), 238. 

The King to the Sheriff, etc. : We command you that justly 
and without delay, you cause to be replevied the cattle of P, 
which D took and iinjustly detains, as it is said, and afterwards 
thereupon cause him justly to be removed,^ that we may hear 
no more clamour thereupon for want of justice, etc. 

Pledges 

(Pitzherbert Nature Brevium 68 D.) 

N. B. In the classic period of common law procedure re- 
plevin was begun by plaint rather than by original writ. 

Declaration 

In the Common Pleas. 

Hilary Term in the fourth year 
of the reign of King 

Middlesex, to wit: D, the defendant in this suit, was sum- 
moned to answer P, the plaintiff in this suit, of a plea where- 
fore he took the cattle of the said P and unjustly detained the 
same against sureties and pledges until, etc., and thereupon the 
said P, by A, his attorney, complains: Eor that the said D, 
on the day of , in the year of our Lord , 

^ The Latin “deduoere” is more sensibly translated "to be dealt 
withji’ thus "cause him to be justly dealt with” rather than "justly 
to be removed.” , 
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in the parish of X in the County of Mid.dlese:^' in a certain 
close there, called Blackaere, took the cattle, to wit, seven milch 
cows, of the said P of the value of one hundred pounds, and 
unjustly detained the same, against sureties and pledges, until, 
etc. — Wherefore the said plaintiff saith, that he is injured and 
hath sustained damage to the amount of fifty pounds, and there- 
fore he firings his suit, etc. 


DEBT 

Writ 

The King to the Sheriff of Middlesex, Greeting : 

Command D, that justly and without delay he render to P 
the sum of one hundred pounds of good and lawful money, 
which be owes to and unjustly detains from him, as he says. 
And unless he shall do so, and if the said P shall make you 
secure of prosecuting his claim, then summon, by good summon- 
ers the said D that he be before us, in eight days of Saint Hilary, 
wheresoever we shall then be in England, to show why he hath 
not done it ; and have you there the (names of the) summoners 
and this writ. 

Witness, etc 


Declaration on simple contract 
In the King’s Bench, 

Hilary Term in. the fourth year 

of the reign of King 

"Middlesex, to wit; D was summoned to answer P of a plea 
that he render to the said P the sum of one hundred pounds 
of good and lawful money, which he owes to and unjustly de- 
tains from him. And thereupon the said P, by A, his attorney, 
complains; Por that whereas the said D heretofore, to wit, on 

the .... day of , in the year of our Lord , 

at M, in the County of Middlesex, was indebted to the said 
P in the sum of one hundred pounds of lawful money, for divers 
goods, wares and merchandise, hy the said P before that time 
sold and delivered to the said D at his special instance and 
request, to he paid hy the said D to the said P when he, the 
said D, should be thereto afterwards requested; whereby,, and 
by reason of the said last mentioned sum of money, being and 
remaining wholly unpaid, an action hath accrued to the said 
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P to demand ar^d have of and from the said D the said sum 
of one hundred pounds above demanded, yet the said D (al- 
though often requested) hath not as yet paid the said sum of 
one hundred pounds above demanded, or any part thereof, to 
the said P, but so to do hath hitherto wholly refused, and still 
refuses to the damage of said P of fifty pounds, and therefore 
he brings his suit. 

i\ 

Declaration on a land , ;; 

V, , .hJ 

Same as above through the word “complains/^ then.cQiitiuu^V'*' 

For that whereas the said D heretofore to wit, on 

day of , in the year of our Lord , at M, in &e 

County of Middlesex, by his certain writing obligatoit^,- sealed' 
with his seal, and now shown to the court here,^' (the.^^ 
whereof is the day and year aforesaid), aeknowle^^d Wpismf 
to be held and firmly bound to the said P in th#^|a;':t)C one 
hundred pounds above demanded to be pai^.fto' the,,:j^'a.^'P ; 
yet the said D (although often requested) ^ath noi as yet 
paid the said sum of one hundred pounds above dem£|ttded or 
any part thereof, to the said P, but so to do hath hifcerto 
wholly refused, and still refuses, to the damage of th^ S’^d P 
of fifty pounds; and therefore he brings his suit.' f''"\ 

Decla/ration on a record 1/ ''i 

Same as declaration on simple contract through, tHe'‘’rvfO*^ 
“complains”: For that whereas the said P, heretofore, s^to 
in the Hilary Term in the first year of the reign of I^qrd 
the now King, in the court of our said Lord the King, hdfo^e 
King himself at Westminster in the County of Middleaelfr^ -fy 
the consideration and judgment of the said court, redpve!s^ed 
against the said D the said sum of one hundred pounds 
demanded, which in and by the said court were then and 
adjudged to the said P for his damages, which he had sustc4i?j^cL ; 
as well by reason of the non-performance by the Said D ) 
certain promise and undertaking then lately made by the said D'' 
to the said P, as for his costs and charges, by bim about bis suit 
in that behalf expended, whereof the said defendant "v^as con- 
victed, as by the record and proceedings thereof, remaining in 
the said court of our said Lord the King, before the King himself 
more ffiUy appears; which said judgment stiU remains in full 
force and effect, not reversed, satisfied; or otherwise vacated ; and 
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the said P hath not obtained any execution or satisfaction of or 
upon the said judgment so recorded as aforesaid j whereby an 
action hath accrued to the said P to demand and have, of and 
frgm the said D the said sum of one hundred pounds above de- 
manded; yet the said D (though often requested) hath not as yet 
paid the said sum of one hundred pounds above demanded or any 
part thereof to the said P, but so to do hath hitherto wholly re- 
fused, and still refuses, to the damage of the said P of fifty 
pounds, and therefore he brings his suit. 

Declaration on a statute 

Same as declaration on simple contract through the word 
"complains”: For that the said D within three months next 
before the commencement of this suit, to wit, on the .... day 

of in the year of our Lord , at M, in the 

County of Middlesex, was indebted to the said P in the sum 
of one hundred pounds of lawful money, by force of the 
Statute made aud passed in the 9th year of the reign of our 
late Queen Anne, entitled "An act for the better preventing 
of excessive and deceitful gaming,” being money then and there 
lost and\ paid by the said P to the said D, and by the said 
D then find there won of the said P, by playing with dice at a 
certain j unlawful game, commonly called or known by the 
name o| French hazard, at one sitting, contrary to the form of 
the Statute in such case made and provided, whereby and by 
force mf the Statute, an action hath accrued to the said P, to 
demam*! and have of aud from the said D the said sum of one 
''huncLred pounds above demanded; yet the said D (though often 
requested) hath not as yet paid the said sum of one hundred 
pmunds above demanded or any part thereof to the said P, but 
to do hath hitherto wholly refused, and still refuses to the 
/damage of said P of fifty pounds, and therefore he brings his 
suit. 

DETINUE 

Writ 

t 

The King to the Sheriff of Middlesex, Greeting : 

Command D that justly and without delay he render to P cer- 
tain goods and chattels of the value of one hundred pounds of 
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lawful money, wliieii lie unjustly detains from Mm, as he says. 
And unless he shall do so, and if the said P shall make you 
secure of prosecuting his claim, then summon, by good sum- 
moners the said D that he be before us in eight days of St. 
Hilary, wheresoever we shall then be in England, to show where- 
fore he hath not done it ; and have you there the (names of the) 
summoners and this writ. 

Witness, etc 


Declaration 

In the King’s Bench. 

Hilary Term in the fourth year 

of the reign of King 

Middlesex, to wit: D was summoned to answer P of a plea 
that he render to the said P certain goods and chattels of the 
value of one hundred pounds, of lawful money, which he un- 
justly detains from him. And thereupon the said P, by A, 
his attorney, complains: For that whereas the said P, hereto- 
fore, to wit, on the day of , in the year of our 

Lord , at M, in the County of Middlesex, delivered to 

the said D certain goods and chattels of the said P, to wit, seven 
milch cows, of great value, to wit, the value of one hundred 
pounds of lawful money, to be redelivered by the said D to the 
said P when he, the said D should he thereto afterwards re- 
quested ; yet the said D although he was afterwards, to wit, on 

the .... day of , in the year aforesaid, in the County 

aforesaid, requested by the said P so to do, hath not as yet de- 
livered the said goods and chattels, or any part thereof, to thff" 
said P, but so to do hath hitherto wholly refused, and still 
refuses, and still unjustly detains the same from the said P, 
to wit, at M aforesaid, in the County aforesaid, to the damage 
of the said P of fifty pounds ; and therefore he brings his suit, 
etc. 

COVENANT 

Writ 

¥ 

The King to the Sheriff of Middlesex, Greeting : 

Command D that justly and without delay he keep with P 
the covenant made by the said D with the said P according to 
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the force, form and effect of a certain indenture in that behalf 
made between them, as he says. And nnless he shall do so, 
and if the said P shall make you secure of prosecuting his 
claim, then summon, by good summoners, the said D that he 
be before us, in eight days of Saint I-Iilary, wheresoever we 
shall then be in England, to show wherefore he hath not done 
it ; ajid have you there (the names of) the summoners, and this 
writ. 

Witness, etc. 


Declaration 

In the King’s Bench. 

Hilary Term in the fourth year 

of the reign of King 

Middlesex, to wit: D was summoned to answer P of a plea 
that he keep with him the covenant made by the said D with 
the said P according to the force, form and effect of a certain 
indenture in that behalf made between them. And thereupon 
the said P, by A, his attorney, complains: For that whereas, 

heretofore, to wit, on the .... day of , in the year 

of our Lord at M, in the County of Middlesex, by a 

certain indenture then and there made between the said P 
of the one part and the said D of the other part (one part 
of which said indenture, sealed with the seal of the said D, 
the said P now brings here into Court, the date whereof is 
the day and year aforesaid), the said P for the consideration 
therein mentioned did demise, lease, let and to farm let unto 
the said D a certain messuage or tenement in the said indenture 
“particularly specified, to hold the same with the appurtenances, 
to the said D, his executors, administrators and assigns, from 
the tenth day of May next ensuing the date of said indenture, 
for and during, and unto the full end and term of one year 
from thence, next ensuing, and fully to be complete and ended, 
at a certain rent payable by the said D to the said P as in the 
said indenture is mentioned. And the said D for himself, his 
executors, administrators and assigns did thereby covenant, 
promise and agree to and with the said P, his heirs and assigns 
( among other things) that he, the said D, his executors, adminis- 
trators and assigns, should and would, at all times during the 
continuance of the said demise, at his and their own eoSts and 
charges, support, uphold, ij^aintain and keep the said messuage 
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or tenement in good and tenantable repair, order and condition ; 
and the same messuage or tenement and every part thereof 
should and would leave in such good repair, order and condition 
at the end or other sooner determination of the said term, as by 
the indenture, reference thereunto being had, will, among other 
things, fully appear. By virtue of which said indenture the said 
D afterwards, to wit, on the tenth day of May, in the year afore- 
said, entered into the said messuage or tenement, with the appur- 
tenances, and became and was possessed thereof, and so continued 
until the end of the said term. And although the said P hath 
always, from the time of the making of the said indenture 
hitherto, done, performed and fulfilled all things in the said in- 
denture contained on his part to be performed and fulfilled, yet 
protesting that the said D hath not performed or fulfilled any- 
thing in the said indenture contained on his part and behalf to 
be performed and fulfilled, in fact, the said P saith that the said 
D did not, during the continuance of the said demise, support, 
uphold, maintain and keep the said messuage or tenement in 
good and tenantable repair, order and condition and leave the 
same in sueh repair, order and condition at the end of the said 
term ; but for a long time, to wit, for the last six months of the 
said terra did permit all the windows of the said messuage or 
tenement to be, and the same during all that time were, in every 
part thereof, ruinous, in decay and out of repair, for want of 
nrecessary reparation and amendment; and the said D left the 
same, behig so ruinous, in decay and out of repair as aforesaid, 
at the end of said term, contrary to the form and effect of the 
said covenant so made as aforesaid. And so the said P saith 

< 

that the said D (although often requested) hath not kept the 
said covenant so by him made as aforesaid, but hath broken 
the same; and to keep the same with the said P hath hitherto 
wholly refused and still refuses, to the damage of the said P 
of fifty pounds, and therefore he brings his suit, 

ACCOUNT 

Writ 

The King to the Sheriff of Middlesex, Greeting -. 

Command D that justly and without delay he render to P 
his rejsonable account concerning the time in which he was his 
bailiff in T and the receiver of the •monies of him, the said P, 
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as te says. And unless te shall do so aud if 4 h 0 said P shall 
make you secure of prosecuting his claim, then summon him, 
by good summoners, that he be before our justices at West- 
minster (on such a day) to show wherefore he has not done so. 
And have there the (names of the) summoners and this writ. 

Witness, etc 


Declaration 

In the Common Pleas. 

Hilary Term in the year 

of the reign of King 

Middlesex to wit; D was summoned to answer P of a plea 
that he render to the said P a reasonable account of the time 
in which he was the bailiff of the said P in T and the receiver 
of the monies of him, the said P. And thereupon the said P, 
by A, his attorney, says that whereas the said D was for a 
long time, to wit, from the first day of May in the year of our 

Lord , until the first day of December, in the year of 

our Lord , the bailiff of the said P, to wit, at T in the 

parish of M, in the County of Middlesex, and during that time 
had the care and administration of divers goods and merchandise 
of the said P, that is to say, twelve chests of coral beads, con- 
taining a large quantity, to wit, three thousand pounds weight 
of coral beads, of the said P, of great value, to wit, of the value 
of twelve thousand pounds of lawful money of Great Britain 
to be merchandized and made profit of for the said P, and to 
render a reasonable account of the same to the said P, when he, 
- the said D, should be afterwards thereto required ; yet the said 
D hath not rendered a reasonable account of the same to the said 
P but hath hitherto altogether refused and still doth refuse 
so to do, to the damage of said P of twelve thousand pounds of 
lawful money, and therefore he brings his suit, etc. 

(Adapted from Godfrey v. Saunders, 3 Wils 73). 

TRESPASS 

Writ 

The King to the Sheriff of Middlesex, Greeting : 

If P shall make you secure of prosecuting his claim, then 
put by gages and safe pledges D that he be before us in eight 
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days of Saint HUary, 'wheresoever 'we shall then be in England, 
to show wherefore, with force and arms, *he broke and entered 
the close of the said P, situate and being in the parish of M, 
in the County of Middlesex, and with his feet, in walking, 
trod down, trampled upon, consumed and spoiled the grass and 
herbage of the said P there growing, and being of great value,* 
and other wrongs to the said P there did, to the damage of 
the said P-and against our peace; and have you there the names 
of the pledges and this writ. 

Witness, etc. 

(If the trespass were to the person or to chattels, the por^ 
tion of the writ between the asterisks would be varied aeeord- 

ingiyO 


Declaration 


In the King’s Bench. 

Hilary Term in the year 

of the reign of King 

Middlesex, to wit: D was attached to answer P of a plea 
wherefore he, the said D, with force and arms at the parish of 
M, in the County of Middlesex, broke and entered the close of 
the said P, situate and being in the parish of M, in the County 
of Middlesex, and with his feet, in waUdng, trod do-wn, trampled 
upon, consumed and spoiled the grass and herbage of the said P 
there growing, and being of great value ; and other wrongs to the 
said P there did, to the damage of the said P, and against the 
peace of our Lord, the now King. And thereupon the said P, by 
A his attorney, complains : For that the said D, heretofore, to wit,' 

on the day of , in the year of our Lord , with 

force and arms, broke and entered the close of the said P, that 
is to say, a certain close called Blackacre, situate and being in the 
parish aforesaid, in the County aforesaid, and with his feet, in 
walking, trod down, trampled upon, consumed and spoiled the 
grass and herbage of the said P, then and there growing, and 
being of great value, to wit, of the value of one hundred pounds 
of lawful money, and other -wrongs to the said P then and there 
did; against the peace of our said Lord, the King, and to the 
damage of the said P of one hundred pounds ; and therefore he 
bring^his suit, etc. 
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TRESPASS ON THE CASE 
Writ 


If P stall make you secure of prosecuting his claim then put 
by gages and safe pledges D that he be before us in eight days 
of St. Hilary, wheresoever we shall then be in England to show 
wherefore (here insert the words included between the asterisks 
in the declaration below), as it is said. And have dhere the 
(names of the) summoners and this writ. 

Witness, etc. 

Declaration 


eL fk> 


In the King 's Bench. 

Hilary Term in the year 

of the reign of King 

Middlesex, to wit : P, the plaintiff in the suit complains of D, 
the defendant in the suit, being in the custody of the Marshal of 
the Marshalsea of our lord, the now King, before the King him- 
self, of a plea of trespass on the case. * For that whereas the 

said defendant before and on the day of in 

the year of our Lord , was the possessor and occupier of a 

certain messuage and premises with the appurtenances, situate 
in the County of Middlesex, and near to a certain common and 
public highway there, in which said highway there now is, and 
before and on the same day and year aforesaid, there was, a 
certain hole, opening into a certain cellar and vault, of and be- 
longing to the said messuage and premises of the said defendant, 
to wit, at the parish of T, in the said County of Middlesex. Yet 
the said defendant, well knowing the premises, whilst he was so 
the possessor and occupier of the said messuage and premises, 
with the appurtenances, and whilst there was such hole as afore- 
said, to wit, on the day and year aforesaid, at said T in the said 
County of Middlesex, wrongfully and unjustly permitted the 
said hole to be and continue, and the same was then and there so 
badly, insufSciently and defectively covered, that by means of 
the premises, and for want of a proper and sufficient covering 
to the said hole, the said plaintiff, who was then and there pass- 
ing in and along the said highway, then and there necessarily 
and unavoidably slipt and fell into the said hole, and thereby the 
left leg of the said, plaintiff was then and there fracturdd and 
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broken, and be the said plaintiff became and was sick, sore, lame, 
diseased, and disordered, and so remained and continued, ior a 
long space of time, to wit, from tbenee bitberto, during all wbicb 
time, be, the said plaintiff thereby suffered and underwent great 
pain, and was prevented from attending to and transacting his 
necessary and lawful affairs and business, by him during that 
time to be performed and transacted, and was also, by means of 
the premises, forced and obliged to pay, lay out and expend, and 
did pay, lay out and expend a large, sum, to wit, the sum of fifty 
pounds in and about the endeavoring to get healed and cured of 
the said wounds, sickness, and disorder, to wit at the said T in the 
said County of Middlesex, to the damage of the said plaintiff of 
five thousand pounds,* and therefore he brings his suit, etc, 

N. B. Note the commencement of the declaration. This was 
the proper form where the action was begun by Bill of Middle- 
sex. If it was begun by original writ, the form for which is 
printed preceding the declaration, the commencement was as in 
the form of declaration in trespass. 

TRESPASS ON THE CASE FOR PROMISES 

Writ in Special Assumpsit 

The King to the Sheriff of Middlesex, Greeting : 

If P shall make you secure of prosecuting his claim, then put 
D by gages and safe pledges that he be before us in eight days 
of Saint Hdary, wheresoever we shaU. then be in England to 
show cause wherefore (here insert that portion of the Declara- 
tion below, which is included between asterisks) as it is said. 
And have there the names of the pledges and this writ. ' 

Witness, etc. 

N. B. : The above is the form of the writ used in the later 
common law practice. In the earlier practice the description of 
the complaint to which defendant must answer was much more 
general. For example, a sample writ given by Fitzherbert, 
having the same beginning, and ending as above, has substan- 
tially the following between the asterisks. “Whereas he, the 
said D undertook to make and build three carts for carrying of 
the victuals and harness of him the said P to parts beyond sea, 
for a certain sum of money, one part whereof he hath beforehand 
receivid, within a certain term between them agreed; he, the 
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same D hath not taken care to make and build the carts aforesaid 
within the term aforesaid, by which he the said P hath wholly 
lost divers his goods and chattels, to the value of one hundred 
marks, which ought to have been carried in the carts aforesaid, 
for the want of the carts aforesaid, to the great damage of him 
the said P. ’ ’ 


Declaration in Special Assumpsit 
In the King’s Bench. 

Hilary Term in the year 

of the reign of King 

Middlesex, towit; D was attached to answer P of a plea of 
trespass on the case upon promises and thereupon the said P, by 
A, his attorney, complains : For that * whereas before the mak- 
ing of the promise and undertaking of the said D hereinafter 
next mentioned, certain differences had arisen and were then 
depending between the said P and the said D, touching and 
concerning certain books before then sold by the said D as the 
agent of and for the said P, to wit, at &c. (venue) . And there- 
upon for the putting an end to the said differences, the said P 
and the said D, heretofore, to wit, on, &o. (date of submission or 
about it) at, &c. (venue) respectively submitted themselves to the 
award of one E. P. to be made between them, of and concerning 
the said differences; and in consideration thereof, and that the 
said P, at the special instance and request of the said D had then 
and there undertaken and faithfully promised the said defendant 
to perform and fulfill the award of the said B. F. to be so made 
between the said P and D, of and coneerning the said differences 
in all things therein contained, on the said P’s part and behalf, 
to be performed and fulfilled, he the said D undertook, and then 
and there faithfully promised the said P to perform and fulfill 
the said award in all things therein contained, on the said D’s 
part and behalf, to be performed and fulfilled. And the said 
P in fact saith, that the said E. F. having taken upon himself 
the burthen of the said arbitrament, afterwards, to wit, on, &c. 
(date of award or about it) at, &c. (venue) aforesaid, made his 
certain award between the said P and the said D, of, and con- 
cerning the said differences, and did thereby award 100 pounds 
to be paid by the said D to the said P, in full satisfaction and dis- 
charge of the said matters in difference. Of which said award the 
said D afterwards, to wit, on the day and year last aforesaid, at 
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&e. (venue) aforesaid, had notice. And although he, the said D, 
afterwards, to* wit, on the day and year last aforesaid, at, &e. 
(venue) aforesaid, was requested by the said P to pay him the 
said sum of 100 pounds, according to the tenor and effect of the 
said award, and his said promise and undertaking ; yet the said 
D not regarding his said promise and undertaking, but contriv- 
ing and fraudulently intending, craftily and subtly to deceive 
and defraud the said P in this behalf, did not, nor would, on the 
day and year last aforesaid, or when he was so requested as afore- 
said, or at any time afterwards, pay the said sum of 100 pounds, 
or any part thereof, to the said P, but hath hitherto wholly neg- 
lected and refused, and still neglects and refuses so to do, to wit, 
at, &G. (venue) aforesaid, to the damage of said P in the sum of 
one hundred fifty pounds,* and therefore he brings his snit. 

N. B. ; In the older form of declaration after the statement 
that D was attached to answer P of a plea of trespass on the case 
upon promises, there was inserted from the writ, that portion 
beginning “wherefore” and concluding with the word preceding 
the words “as it is said.” See, for example the writ and dec- 
laration in Trespass, printed above. 

Writ in General Assumpsit 

The King to the Sheriff of Middlesex, Greeting : 

If P shall make you secure of prosecuting his claim, then put 
by gages and safe pledges D, that he be before us in eight days 
of Saint Hilary, wheresoever we shall then be in England, to 
show wherefore, whereas the said D heretofore, to wit, on the 

day of , in the year of onr Lord at 

in the county of Middlesex, was indebted to the said A. B. in the 
sum of one hundred pounds, of lawful money of Great Britain, 
for divers goods, wares and merchandises by the said P before 
that time sold and delivered to the said P at his special instance 
and request ; and being so indebted, he, the said D, in considera- 
tion thereof, afterwards, to wit, on the day and year aforesaid, 
at M aforesaid, in the county aforesaid, undertook and faithfully 
promised the said P to pay him the said sum of money when he, 
the said D, should he thereto afterwards requested; yet the said 
D, not regarding his said promise and undertaking, but contriv- 
ing .and fraudulently intending, craftily and subtly, to deceive 
and defraud the said P in this behalf, hath not yet paid the sum 
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of money, or any part thereof, to the said P (although oftentimes 
afterwards requested) . But the said D to pay tlTe same, or any 
part thereof, hath hitherto wholly refused, and still refuses, to 
the damage of the said P of one hundred pounds, as it is said; 
and have you there the names of the pledges and this writ. 
"Witness, 

Declaration in General Assumpsit 
For Goods Sold and Delivered 
In the King’s Bench. 

Hilary Term in the year 

of the reign of King 

Middlesex, to wit, D was attached to answer P of a plea of 
trespass on the ease; and thereupon the said P, hy A, his at- 
torney, complains : For that whereas the said D heretofore, to 

wit, on the day of , in the year of our Lord 

, at M, in the county of Middlesex, was indebted to the 

said P in the sum of one hundred pounds, of lawful money of 
Great Britain, for divers goods, wares and merchandises by the 
said P before that time sold and delivered to the said D at his 
special instance and request ; and being so indebted, he, the said 
D, in consideration thereof, afterwards, to wit, on the day and 
year aforesaid, at M aforesaid, in the county aforesaid, undertook 
and faithfully promised the said P to pay him the said sum of 
money when he, the said D should be thereto afterwards re- 
quested. Yet the said D, not regarding his said promise and 
undertaking, but contriving and fraudulently intending craftily 
and subtly to deceive and defraud the said P in this behalf, hath 
not yet paid the said sum of money, or any part thereof, to the 
said P (although oftentimes requested). But the said D, to pay 
the same, or any part thereof, hath hitherto wholly refused, and 
stiU refuses, to the damage of the said P of one hundred pounds ; 
and therefore he brings this suit, etc. 

TRESPASS ON THE CASE 
Writ in Trover 

The King to the Sheriff of Middlesex, Greeting : 

If P shall make you secure of prosecuting his claim, then put 
D by gages and safe pledges that he be before us in eight 4ays 
of St. Hilary wheresoever we shall then be in England to show 
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wherefore (here insert that portion of the Declaration below, 
which is included between asterisks) as it is said. And have 
there the names of the pledges and this writ. 

Witness, etc. 


Declaration 

In the King’s Bench. 

. Hilary Term in the year 

of the reign of King 

Middlesex, to wit: D was attached to answer P of a plea of 
trespass on the case, and thereupon the said P by A, his attorney, 
complains for that * whereas the said P, heretofore, to wit, on, 
etc., at, etc. (venue), was lawfully possessed, as of his own prop- 
erty of certain goods and chattels, to wit, five black horses of 
great value, to wit, of the value of fifty pounds, of lawful monej 
of Great Britain. And being so possessed, the said P afterwards, 
to wit, on the day and year first above mentioned, at, etc. 
(venue), aforesaid, casually lost the said goods and chattels, out 
of his possession; and the same afterwards, to wit, on the day 
and year first aforesaid, at, etc. (venue), aforesaid came to the 
possession of the said D hy finding. Yet the said D well knowing 
the said goods and chattels, to be the property of the said P, and 
of right to belong and appertain to him, but contriving, and 
fraudulently intending craftily and subtly to deceive and de- 
fraud the said P in this behalf, hath not as yet delivered the said 
goods and chattels, or any or either of them, or any part thereof, 
to the said P, although often requested so to do ; and afterward, 
to wit, on the day and year last aforesaid, at, etc. (venue) , afore- 
said, converted and disposed of the said goods and chattels, to his 
own use. Wherefore the said P saith that he is injured, and 
hath sustained damage to the amount of fifty pounds,* and 
therefore he brings his suit, etc. 

EJECTMENT 

Writ 

The King to the Sheriff of Middlesex, Greeting : 

If P (John Doe) shall make you secure of prosecuting his 
claim, then put D, (Richard Roe), by gages and safe pledges 
that Jie be before us in eight days of Saint Hilary to show where- 
fore with force and arms he entered into the manor of M which 
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A demised to the said P (John Doe) for a term which is not yet 
passed, and the goods and chattels of him the said*^? (John Doe) 
to the valne of one hundred pounds of lawful money took and 
carried away and ejected him the said P, (John Doe), from his 
farm aforesaid and other wrongs to him did to the great damage 
of him the said P (John Doe). 

Witness, etc. 

Declaration 

In the King’s Bench (or “Common Pleas’’). 

Term, Will. 4. 

Middlesex, to wit. Kiehard Roe was attached to answer John 
Doe of a plea, wherefore he, the said Richard Roe, with force and 
arms, &c. entered into the manor of M with the appurtenances, 
situate and being in the parish of M aforesaid, in the county of 
Middlesex aforesaid, with the common of pasture thereunto be- 
longing tod appertaining which A had demised to the said John 
Doe for a term which is not yet expired, and ejected him from 
his said farm ; and other wrongs to the said John Doe did, to the 
great damage of the said J ohn Doe, and against the peace of our 
lord the now king, &c. — ^And thereupon the said John Doe, by 
B. P. his attorney, complains, that whereas the said A on the 

day of , in the year of the reign of 

our said lord the king, at the parish aforesaid, in the county 
aforesaid, had demised the said tenements, with the appurte- 
nances, to the said John Doe, to have and to hold the same to the 
said John Doe, and his assigns, from thenceforth, (or from the 

day of , in the year aforesaid) for 

and during, and unto the full end and term of from 

thence next ensuing, and fully to he completed and ended. By 
virtue of which said demise, the said John Doe entered into the 
said tenements, with the appurtenances, and became and was 
thereof possessed for the said term, so to him thereby granted, 
as aforesaid. And the said John Doe, being so thereof possessed, 
the said Richard Roe afterwards, to wit, on the day and year 

aforesaid (or, on the ...... day of , in the year 

aforesaid), with force and arms, &c. entered into the tenements 
with the appurtenances, in which the said John Doe was so 
interested, in manner, and for the term aforesaid, which is not 
yet expired and ejected him the said John Doe out of hisrsaid 
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farm, and other wrongs to the said John Doe did, to the great 
damage of him* the said John Doe, and against the peace of our 
said lord the king; whereof the said John Doe saith that he is 
injured, and hath sustained damage to the -value of 50 pounds, 
and therefore he brings his suit, &e. 

Mr. 0. D. (the tenant or tenants in actual possession). 

I am informed that you are in possession of, or claim title to, 
the premises in this declaration of ejectment mentioned, or to 
some part thereof, and 1, being sued in this action as casual 
ejector only, and having no claim or title to the same, do advise 

you to appear in next Term, (or, if the premises lie 

in London or Middlesex, “on the first day of next 

Term,”) in his majesty's Court of King’s Bench, wheresoever, 
&c. (or, in the Common Pleas, “in his Majesty’s Court of Com- 
mon Bench at Westminster’’) by some attorney of that court, 
and then and there, by rule of the same court to cause yourself 
to be made defendant in my stead, otherwise I shall suffer judg- 
ment therein to be entered against me by default, and you will be 

turned out of possession. Dated this day of , 

A. D 

Tours, &c. 


Richard Roe. 
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cause of, 162. 
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annuity, 100. 

assumpsit, 107-111, 337, 339. 
covenant, 99-100, 331. 
debt, 92, 328. 
detinue, 96-99, 330. 
ejectment, 112-116, 341. 
entry, writ of, 87. 
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ANNUITY, Action of, 100. 
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general denial, 139. 
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darrein presentment, 80. 


345 



346 


Index 


ASSIZE — Continued 
justices of, 5. 
mort d ’ancestor, 86. 
novel disseisin, 85. 
utrum, 80. 

ASSUMPSIT, Action of, 107-Hl. 
general, 109-111. 
special, 107-109. 

AUTHORITIES, Evaluation of, 158-159. 

BILL OP EXCEPTIONS, 161. 

BILL OP MIDDLESEX, 7. 

BILLS IN EYRE, 10-11. 

CANON LAW, 46. 

CASE, Action on, 105-107, 

CASEBOOKS, 78, 163. 

CAUSE OP ACTION, 162. 

CERTIORARI, 163. 

CHANCELLOR, 9-13. 

COMMON LAW, 41-44, 163-164. 

COMMON PLEAS, Court of, 5, 18-19, 

COMMON TRAVERSE, 
plea, 123. 
rebutter, 132. 
rejoinder, 130. 
replication, 127. 

Surrebutter, 133. 

Surrejoinder, 131. 

COMPLAINT, 

see also Pleadings, eomplaint. 
forms of, 59-62, 137, 143-144. 

CONTRACTS, 

compared with torts, crimes, quasi-contraotg, 66-64. 
defined, 60. 

COSTS, Taxation of, 72. 

COURTS, 

Appellate, 

opinions, 73, 163. 
review by, 72. 

English, 

admiralty, 13, 17. 
chancery, 9, 17. 
common pleas, 5, 18-19. 
criminal appeals, 19. 
crown cases reserved, 19. 
curia regis, 2. 
ecclesiastical, 14. 
exchequer, 8, 18-19. 
exchequer ehamber, 15, 18. 
fairs and markets, 14. 
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COURTfa — Continued 
Englisi — Continued 

Hgli court of justice, 18. 

House of Lords, 15, 17. 
itinerant justices, 4. 
justices in eyre, 4, 17. 
justices of assize, 4, 17. 

King’s Ben eh, 6, 17. 

^ London Court of Bankruptcy, 13, 17. 
military tribunals, 19. 
privy council, 17. 

reorganization and consolidation, 18. 

New York, 

appellate division, 38. 
appellate term, 39. 
city of New York City, 37. 
county, 37. 

Court of Appeals, 39. 

General Sessions of New York City, 39. 
justice, 38. 

municipal .of New York City, 38. 
state, generally, 36. 
supreme, 37. 
surrogate, 38. 

United States, 

Circuit, of Appeals, 33. 
claims, 31. 

claims, reports of, see Law Books. 

constitutional, 21. 

customs and patent appeals, 32. 

customs and patent appeals, reports of, see Law Books, 
district courts, 22. 

district courts, reports of, see Law Books, 

generally, 19, 20. 

jurisdiction, 19, 20. 

legislative, 21, 22. 

military tribunals, 35. 

patent appeals, 32. 

removal of causes, 27, 

supreme, 34 

supreme, reports of, see Law Books. 

COYENANT, Action of, 99-100. 

CRIMES, 

compared witb torts, contracts and quasi-contracts, 60-54. 
defined, 50. 

CURIA ADVISABI VULT, 164. 

DEBT, 

• action of, 92-96, 
pleas in, 94. 
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DECISION, 

distinguislied from dictum, 164-157. 
value of, from other jurisdictions, 157. 

DEMURRER TO EVIDENCE, 68. 

DEMURRER TO PLEADINGS, 

abolished in some jurisdictions, 143. 
code demurrer, 138-139. 
equity, 147. 
general, common law, 

to declaration, 118-119. 
to plea, 125. 
to rebutter, 133. 
to rejoinder, 131. 
to replication, 129. 
to surrejoinder, 131. 
special, common law, 

to declaration, 119-120. 
to plea, 125. 

to raise issue of law, 62. 
to rebutter, 133. 
to rejoinder, 131. 
to replication, 129. 
to surrejoinder, 132. 

^ DENIAL, General and Specific, 
answer, 139, 144. 
reply, 141, 143, 145. 

DETINUE, Action of, 96-99. 

DICTUM, 

distinguished from decision, 164-157. 
value of, 157. 

EJECTMENT, Action of, 112-115. 

EQUITY, 9-13, 74-n, 145-150. 
enforcement of decree, 77. 

.. federal rules, 74, 149. 
merger of law and equity, 74. 
pleadings, 145-150, see Pleadings, equity, 
procedure generally, 74. 
relief granted, 74-76. 
suit in, 

commencing, 76, 
raising issue, 76. 
review, 77. 
trial, 77. 

EVIDENCE, 
at trial, 68. 
demurrer to, 68. 

EXCEPTIONS, BiU of, 161, 

EYRE, Justices in, 4. 
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FACT, 

issue of, 

how brought to trial, 64. 
how raised, 63. 

FORMS, 

abstract of case, 160. 
answer, 

confession and avoidance, 140. 
general denial, 139. 

'specific denial, 139-140. 
declaration, 

account, 334. 
assumpsit, general, 340. 
assumpsit, special, 338. 
ease, 336. 
covenant, 332. 
debt, 328-330. 
detinue, 331. 
ejectment, 342. 
replevin, 327. 
trespass, 336. 
trover, 341. 
demurrer, 

to declaration, 119, 120. 
to plea, 125-126. 
pleas, 

common traverse, 123. 
confession and avoidance, 125-126. 
general issue, 120-123. 
general traverse, 122-133. 
special traverse, 124. 
specific traverse, 123. 
praecipe for summons, 62. 
rebutter, 132. 

rejoinder, confession and avoidance, 130. 
replication, 

common or specific traverse, 127. 
confession and avoidance, 128. 
de injuria, 126-127. 
special traverse, 127—128. 
reply, 

confession and avoidance, 141. 
general denial, 141. 
specific denial, 141. 
similiter, 133. 
summons, 

in Connecticut, 61, 

• in New York, 69. 

in TJ. S. District Court, 68-50. 
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FOEMS — Continued 
surrebutter, 133. 
surrejoinder, 131. 

■writs, 

account, 333. 
assumpsit, general, 339. 
assumpsit, special, 337. 
case, 336. 
covenant, 331. 
debt, 328. 
detinue, 330. 
ejectment, 341. 
replevin, 327. 
trespass, 334. 
trover, 340. 

FORMS OF ACTION, see Action. 

GAOL DELIVERY, 6, 18. 

GENERAL EYRE, 4. 

ISSUE, 

note of, 64. 
of fact, 63. 
of law, 62. 
trial of, 65. 

JUDGMENT, 

distinguished from verdict, 72. 
entry of, 72. 

motion for, notwithstanding verdict, 71. 
motion in arrest, 70. 

JURY, 

argument to, 69. 
charge to by court, 69. 
methods of selecting, 65-67. 
requests to charge, 69. 

, verdict, 70. 

LATITAT, Writ of, 7. 

LAW, 

admiralty, 46. 
canon, 46. 
common, 41. 
definition, 1. 

divisions for convenience, 50-55. 

issue of, how raised, 62. 

making and waging one’s, 91-92. 

merchant, tt. 

military, 46. 

morals, 47. 

nature and sources, 40-49. 
repositories, see Law Books. 
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LAW — Continued 

suggested definitions, 1. 

■wager of, 91, 92. 

LAW BOOKS, 

administrative decisions, orders, and rulings, 
of the several states, 206-207. 

United States, 201-205. 
administrative rules and regulations, 

, of the several states, 185-186, 232, 266. 

" United States, 180-185, 231-232, 265-266. 
annotations, 

judicial decisions, 255-256, 271-272. 
statutes, 255-256. 
citation boohs, 

American, 279-282. 

British, 282-283, 
classification of, 166. 
constitutions, 

England, 207. 

of the several states, 168. 

United States, 167-169, 222-225, 256-257. 
dictionaries, 

American, 253. 

English, 264. 
digests, 

American, 

of selected decisions, 239-240, 271. 
of special subject reports, 240. 
of the several states, 239, 270. 

United States, 238, 270. 

English, 

early abridgments, 246, 
modern digests, 247, 271. 
encyclopaedias, 

American, 250-252, 272, 

English, 262, 273. 
how to nse, 284-326. 

administrative materials, 307-312. 
American digest system, 322-323. 
analysis of problem, 286-287. 
annotated series, 320-322. 
citation books, 317-319, 324^325. 
constitutions, 

of the several states, 301. 

United States, 291-293. 
encyclopaedias, 316-316. 

English digests, 323. 
judicial materials, 312-326. 
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LAW BOOKS — Continued ^ 

lio-w to use — Continued 
legal periodicals, 325. 
legislation, 

of subordinate bodies, 306-307. 
of the several states, 302-304 
United States, 293-299. 

loose-leaf services and special subject reports, 319-320. 
methods of search, 285-286, 326. 
municipal materials, 306-307. 
recording results, 284-285. 
records and briefs, 323. 
restatements, 316-317. 
rules of court, 304^306. 
selected case series, 320-322. 
special subject reports, 318-320. 
state digests, 323. 
tables of oases, 317-318. 
textbooks and treatises, 315. 
treaties, 299-301. 
indexes, 256-271. 
judicial decisions, 

American, 192-201. 
reporter system, 196-198. 
selected case series, 198-199. 
special subject series, 199-201. 
state reports, 194-195. 

United States, 

circuit courts, 193. 
circuit courts of appeals, 193. 
district courts, 193. 
other federal courts, 194. 
supreme court, 192-193. 

* British Empire, 221-222. 

English, 

collateral reports, 218. 
current law reports, 219-220. 
early reports before year books, 211-213. 
early reports from year books to 1865, 217-218. 
reprints, 218. 
selected ease series, 220. 
special subject reports, 221. 
year books, 213-216. 
legal periodicals, 254r-255, 273-274 
loose-leaf services, 248-249. 
municipal materials, 

England, 211, 245-246. 
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LAW BOOKS — Continued 

municipal materials — Continued 
United States, 

administratiTG rules and regulations, 192. 
charters, 191. 
ordinances, 191-192. 
notor-ups (British), 282-283. 
notes on reported oases, 274-275. 
proolamations, executive orders, and decrees, 
of governors, 186, 267. 
presidential, 182-185, 266-267. 
restatements, 240-244. 
rules of court, 

England, 210-211, 245. 

of the several states, 190, 234r-235, 267. 

United States, 188-190, 233-234, 267. 
rules of practice and procedure of administrative bodies, 
of the several states, 191, 235, 268. 

United States, 190-191, 235, 267-268. 
statutes, 

England, 207-209, 245, 268-270. 
of the several states, 179-180, 230-231, 263-266. 
United States, 173-179, 227-230, 260-263, 
statutory rules and orders, English, 210. 
tables of administrative materials, 279. 
tables of oases, 

England, 278-279. 

United States, 277-278. 
tables of statutes, 

England, 276-277. 

United States, 275-276. 
textbooks and treatises, 252-253. 
treaties, 

England, 207, 244^245, 268, 

United States, 170-171, 225-227, 257-260. 

LAW REPORTS, 

see also Reported Case. 

Contents, 78, 151. 
how to read, 151-159. 

LAWSUIT, see Action. 

LEGISLATION, a primary source of law, 40. 

MIDDLESEX, Bill of, 7. 

MILITARY LAW, 46, 

MORALS, 47. 

MOTIONS, 

arrest of judgment, 70. 
directed verdict, 68. 
discovery, 65. 
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MOTIONS— Contimied . 
dismissal, 63, 68, 144. 
judgment notwithstanding verdict, 71. 
judgment on pleadings, 65. 
new trial, 72. 

nonsuit, 68, 164. 
summary judgment, 65. 

NAEEATION, 136. 

NEW TRIAL, Motion for, 72. 

NOTE OF ISSUE, 64. 

NOTICE OF TRIAL, 64, 65. 

OYER AND TERMINER, 5, 18. 

PETITION, 136. 

PLEA AT LAW, 

forms of, 120-125. 
in ec[uity, 147. 

PLEA ROLLS, see Law Books. 

PLEADINGS, 


answer, 

confession and avoidance, 140. 
equity, 148. 

Federal Rules, 144. 
general denial, 139. 
speeiflc denial, 139. 
at common law, 116-132. 
avowry, 117. 
cognizance, 117. 

common traverse, 123, 127, 130, 131, 132, 133. 
complaint, 136, 143-144. 
counterclaim, 142, 145. 
declaration, 117. 

demurrer, 118-120, 125, 129, 131, 132-133, 138. 
equity, 

answer, 148. 
bill, 146-147. 
demurrers, 147, 
disclaimer, 147. 
plea, 147. 
replication, 148. 
under Pedei;al Rules, 148. 
under modem codes, 149-160. 
forms, see Forms, 
general issue, 120. 
general traverse, 120, 126. 
motion for judgment on, 65. 
names of, 117, 136-137. 
oral and written, 116. 
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PLEADINGS — Continued ^ 

pleas, 118-135 passim. 

common or specifle traverse, 123. 
confession and avoidance, 124. 
equity, 147. 

general traverse or general issue, before Hilary Rules, 118- 

122 . 

general traverse or general issue, under Hilary Rules, 134- 
135. 

special traverse, 123. 
rebutter, 132. 
rejoinder, 130. 
replication, 126-129. 

common or specifle traverse, 127. 
confession and avoidance, 128, 130. 
de injuria, 126. 
equity, 148. 
general traverse, 126. 
special traverse, 127. 
reply, 141-142. 

confession and avoidance, 141. 
general denial, 141. 
specific denial, 141. 
similiter, 133. 

special traverse, 123, 127, 130, 131, 132, 133. 

specifle traverse, see Pleadings, Common Traverse. 

surrebutter, 133. 

surrejoinder, 131. 

under codes, 136-142. 

under Eederal Rules, 142-145. 

under Hilary Rules, 134r-136. 

PRAECIPE EOR SUMMONS, 62. 

QUASI-CONTRACTS, defined and compared, 64-55. 

REBUTTER, 132. 

REJOINDER, 130. 

REPLEVIN, Action of, 88-92, 

REPLY, 141-142. 

REPORTED CASE, ■ 
abstract of, 159-160. 
argument of counsel, 153. 
dictum or decision, 154r-167. 
disposition of case, 151, 153. 
beadnote, 162. 
bow to abstract, 159-160. 
bow to read, 151-169. 
in law school casebooks, 153. 
opinion, 153. 
parts of, 151. 
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REPORTED CASE — Cojitiaued 
statement of ease, 152. 
syllabus, 152. 
title, 151. 

REPORTS OE CASES, see Law Books, Reported Case. 

REVIEW, 

by Appellate Court, 72. 
record for, 72-73. 

RULE, 

absolute, 166. 
discharged, 165. 
nisi, 165. 

SPECIAL TRAVERSE, see Pleadings, special traverse. 

SPECIEIC TRAVERSE, sea Pleadings, Common Traverse, 

STATUTE, 

of Marlebridge, 90. 
of Westminster II, 90, 105, 161. 

STATUTES, see Law Books, Legislation. 

SUMMONS, 

forms for, 67-62. 
service of, 58, 60, 62. 

SURREBUTTER, 133. 

SURREJOINDER, 131. 

TAXATION OP COSTS, 72. 

TEXTBOOKS, see Law Books. 

TORTS, defined and compared, 51-54. 

TRAVERSE, 

common, see Pleading, 
general, see Pleading, 
special, see Pleading, 
specific, see Pleading. 

TREATISES, see Law Books. 

TRESPASS, 

action of, 102-105. 

« declaration, 118; see Forms. 

TRESPASSES ON THE CASE, Action of, 105-107. 

TRIAL, 

by battle, 100. 
by compurgation, 91, 92. 
issue of fact, 

argument by counsel, 69. 
charge of court, 69. 
demurrer to evidence, 68. 
evidence, 68. 

how brought on, 63, 64r-6S. 
motions, 

after, 70-72. 
before, 65. 
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TRIAXi — C ontinued ^ 

issue of fact — Continued 
motions — Continued 
during, 68. 

opening statements, 67. 
requests to charge, 69. 
selecting jury, 65. 
verdict, 70. 
issue of law, 62-63, 

TROVER, Action of, 111-112. 

VERDICT, 70. 

WA&ER OF LAW, 91-92. 

WRIT, see Action, forms of, Forms, for writs in the several actions, 
de proprietate probanda, 90. 
latitat, 6. 
of entiy, 85. 
of error, 165. 
of right, 83. 

quare ejecit infra terminum, 112-113. 
quo minus, 9. 

' royal, generally, 2, 9, 79. 





